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Introduction 

Jean-Jacques Rousseau once stated that when travelling from Paris to Marseille, you 

had to change legislation more than you have to change horses. The aim of the European 

Union’s internal market1 is precisely to eliminate obstacles hindering intra-EU freedom 

of movement, including within the framework of freedom to provide services2. As a 

result of few decades of development, the very market has come to consist of various 

streams of mobility, of which long-term mobility is just one3. Indeed, in the course of 

the development of the European Union’s internal market, three forms of labour 

mobility have emerged – migration to another Member State under the provisions of 

the TFEU4 concerning freedom of movement for workers and freedom of establishment 

(Articles 45 and 49 TFEU), daily or weekly cross-border commuting covered by 

freedom of movement for workers (Article 45 TFU) and temporary mobility through 

posting of workers in the framework of freedom to provide services (Article 56 TFEU)5.   

 
1 Under Art. 26 para. 2 of the Treaty on the functioning of the European Union (hereinafter also 

referred to as ‘TFEU’), the internal market shall comprise an area without internal frontiers in 

which the free movement of goods, persons, services and capital is ensured in accordance with the 

provisions of the Treaties.  
2 Y. Jorens, Cross-border EU Employment and its Enforcement. An Analysis of the Labour and 

Social Security Law Aspects and  Quest for Solutions, Springer 2022, p. 1. See also M. Kiełbasa, 

Protected by Article 56 TFEU’s Dome? Navigating the Borders of Intra-EU Posting of Third-
Country Nationals, Book of Proceedings of the International Scientific Conference “Law, Legality, 

Justice and Jurisprudence - Modern Aspects and New Challenges“, Split 2025, p. 644.  
3 Cf. Lens, D., Mussche, N., Marx, I., Europe’s ever expanding mobility patterns - posting, third 
country nationals and the single European labour market, CSB WORKING PAPER, no. 19.08, 

July 2019, p. 2.  
4 Cf. Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of 

the European Union, Protocols Annexes to the Treaty on the Functioning of the European Union 

Declarations annexed to the Final Act of the Intergovernmental Conference which adopted the 

Treaty of Lisbon, signed on 13 December 2007, OJ C 202, 7.6.2016, p. 1–388.  
5 Cf. Bottero, M., Posting of Workers in EU Law. Challenges of Equality, Solidarity and Fair 
Competition, Kluwer Law International, Alphen aan den Rijn 2021, p. 21. The Author rightly notes 

the misconception that in the public discourse there is a general feeling that identifies any foreign 

worker coming from a low-wage Member State who performs a working activity (especially in the 
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In one of its most recent report on intra-EU mobility, the European Commission 

estimated that around 10.2 million EU citizens of working age lived in another EU 

country than their own in 20226 . Due to the pandemic restrictions, the flows declined 

temporarily during 2020-21 but have already recovered. As a comparison, while the 

overall flows are much lower than that figure (of 10.2 million) in the EU, around 8.8 

million Americans are estimated to have moved across state lines in 2022 alone.1 

Europe’s relatively low mobility might suggest that flows between EU countries behave 

more like international migration flows than internal mobility, which is a fair 

observation given the various dimensions of difference (e.g. from economic status to 

language) among Member States7. 

The crucial for the purposes of this present Report is the divide between free labour 

mobility by EU citizens on the one hand and nationally-controlled labour migration by 

third-country nationals on the other 8 . The principles governing free movement of 

persons (workers)9 and free movement of services respectively enable EU workers to 

 
construction sector) in a high-wage Member State, as a posted workers – which of course is not 

necessarily the case – see also: Schwarz, S., Kiełbasa, M. Posted or Sent in the Context of the 
Revision of Social Security Coordination Regulations, Labour Mobility Initiative Association 

(ELMI), Krakow 2018, p. 4. 
6 Cf. E. Hassan et al., (2023) Annual report on intra-EU labour mobility 2022, Publications Office 

of the European Union. https://doi.org/10.2767/560178 . 
7 Cf. W. Zwysen, M. Akgüç, Short-term intra-EU mobility over the last decade: an analysis of 

different forms of mobility [in:] M. Akgüç and W. Zwysen (eds) (2025) Moving under the radar: 
ongoing challenges for short-term intra-EU mobility, ETUI, p. 49.  
8  Cf. Paul, R., Strategic contextualisation: free movement, labour migration policies and the 
governance of foreign workers in Europe, Policy Studies 2013, 34(2), 122–141. 
9 Free movement of workers became part of the European Economic Community (EEC) project 

when Italy introduced the concept during the negotiations in the 1950s- as it regarded that freedom 

as being a useful tool to export its surplus labour. When the regulation of free movement of workers 

was negotiated at the beginning of the 1960s, fears existed that Germany and France would face a 

wave of Italian workers. Similar fears persisted in subsequent accessions (e.g. Greece’s in 1981, 

Spain and Portugals in 1986, not to mention the largest accession of all – the one in 2004). The fears 

resulted in transition periods during which ‘old’ Member States were allowed to keep their labour 

https://doi.org/10.2767/560178
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reside and work in any Member State of their choosing and/ or to be posted to any other 

Member State for delivering a service job. While the regulation of these principles 

happens at the EU level, labour migration from outside the EU, in contrast, is largely 

governed (controlled) by the EU Member States that sovereignly decide on the 

conditions as well as on the number of TCN labour migrants they admit to their labour 

market10. 

What is more, what is particularly relevant for this Report is that for a long time, the 

expectation regarding a single European labour market was that labour migration was 

something that would take place mainly within Europe, not from the outside into 

Europe (or involving persons who are not EU citizens). Indeed, the belief was that a 

larger, more fluid and flexible European labour market would reduce the need for 

workers from far away. In reality, an increasing number of third-country nationals 

(hereinafter also referred to as ‘TCNs’) are mobile within Europe as posted workers11. 

Indeed, posting of workers has become one of the dominant, or at least most debated, 

forms of temporary cross-border labour mobility within the European labour market. 

Regulated as a crossborder form of service provision to respond to demands for labour 

supply among EU Member States under the Posting of Workers Directive 96/71/EC12 

 
markets closed to the ‘new’ Members – cf. Lens, D., Mussche, N., Marx, I., Europe’s ever 

expanding mobility patterns, op. cit., p. 3 et seq.  
10 Cf. Lens, D., Mussche, N., Marx, I., A hole in the wall of fortress Europe: The trans-European 
posting of third-country labour migrants, International Migration 2022; 60, s. 160 i n.  
11 Cf. Lens, D., Mussche, N., Marx, I., Europe’s ever expanding mobility patterns, op. cit., p. 2.  
12 See Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

concerning the posting of workers in the framework of the provision of services, OJ L 18, 21.1.1997, 

pp. 1–6.  
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in recent years it has been observed that it is not only EU citizens that are being posted 

from one EU country to another, but also third-country nationals13.  

The above begs the question - what is posting of workers? It is a hybrid type of intra-

EU labour mobility based on the very freedom, which has experienced a strong upward 

evolution during the last two decades, as a part of the larger notion of intra-EU 

mobility14. Posted workers, including also third-country nationals (hereinafter also as 

referred as ‘TCNs’), are ‘posted’ (or ‘post themselves’) as part of a cross-border service 

provided by their employer (or principal or yet other entity or by themselves) pursuant 

to Art. 56 et seq. TFEU15. As mentioned above – posted workers (within the framework 

of freedom to provide services) are to be differentiated from workers migrating to 

another EU Member State (‘migrant workers’) under the free movement of workers 

(Art. 45 et seq. TFEU).  

Given the above and generally speaking, posted workers remain connected with their 

home country (usually – sending Member State), through their employment agreement 

(in case of some legal orders, including especially Poland – it is either a contract of 

employment or a civil-type contract16) and they generally remain affiliated to the social 

 
13 Cf. Danaj S., Vah Jevšnik M., Kiełbasa M. & Szaraniec M. (2023). There and Gone Again? 

Migration to and Posting of Third-country Nationals from Slovenia and Poland, European Labour 

Law Journal, vol. 14, iss. 3, p. 392 et seq. 
14 Cf. E. Fries-Tersch, M. Jones & L. Siöland (2021), 2020 Annual Report on intra-Eu Labour 

Mobility, Network Statistics FMSSFE. European Commission; M. Kiełbasa, The Poland Report: 
Recommendations and Solutions [within the framework of POSTCARE 2.0. Informing the Care 

Services Workers on Posting Rules] 2023, p. 2.  
15 Cf. G. Davies & D. Kramer, The Posting of Workers [in:] R. Schütze, T. Tridimas (eds.), Oxford 

Principles of European Union Law Vol. 2: The Internal Market, Oxford, retrievable at the following 

address: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3939196), p. 5 et seq.  
16 Cf. L. Mitrus, Social security in Poland in times of corona, in S. Devetzi, A. Stergiou, Social 

security in times of corona - a legal comparison of selected European countries, Athens – 

Thessaloniki 2021, p. 110 et seq. Civil law contracts are a ‘special category of atypical contracts 

used to contract labour in Poland’ (P. Lewandowski, Gaps in access to social protection for people 

working under civil law contracts in Poland: case study. Brussels: European Commission, 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3939196
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security system of their home country, while they become subject to certain areas of the 

labour and employment legislation of the host country17. 

When it comes to sources of data on the posting of workers (here exist two main data 

sources on intra-EU posting:  

 
Directorate-General for Employment, Social Affairs and Inclusion, Publications Office. 2018) that 

are governed by civil law. Contracts of mandate (umowa zlecenie) are the more popular type of civil 

law contracts used in the Polish labour market, while contracts to perform specified work (umowa 

o dzieło) are also relevant but not so common. Contracts of mandate are due diligence contracts, 

meaning that they require the contractor to undertake action without necessarily guaranteeing a 

specific outcome.  

An employment relationship, according to Polish law, is an agreement in which an employee agrees 

to perform specified work for an employer, under their supervision, at designated times and places, 

in exchange for remuneration (Article 22(§1) of the Polish Labour Code). The elements of 

supervision and the specification of place and time are commonly referred to as ‘subordination’ in 

Polish case-law and labour law doctrine (see T. Duraj, Tradycyjne ujęcie pracowniczego 

podporządkowania – wybrane problemy prawne’, Studia Prawno-Ekonomiczne 2011, Vol. 83, pp. 

35 et seq).  Employment under the conditions of Article 22(§1) is presumed to be an employment 

contract, regardless of the name given by the parties to such a contract. However, the application of 

this presumption in the case of work performed under civil law contracts is not unequivocal, as legal 

doctrine and jurisprudence have been inconsistent in interpreting the concept of ‘subordination’ and 

distinguishing between the two types of contracts. Contractors hired under civil law contracts are 

distinct from sole proprietorship, in which an individual operates a business and is officially 

registered as an entrepreneur.  Contractors hired under contracts of mandate are subject to 

compulsory social insurance contributions (except for sickness insurance, which is voluntary) and 

are entitled to receive unemployment benefits under certain conditions and the statutory hourly 

minimum rate. Civil law contractors are not, however, subject to other features of an employment 

contract, such as working time regulations, overtime pay and protection against dismissal, including 

termination notice periods, and they are not entitled to the right to paid holiday, etc.  

The extension of some of the protective features of employment contracts to contracts of mandate 

was the result of policies implemented in the last decade and has contributed to the ‘normalisation’ 

of such contracts. Importantly, in 2016, Article 8a of the Act of 10 October 2002 on the minimum 

wage was introduced to include a minimum hourly wage for contracts of mandate (K. Muszyński, 

K., (2019), ‘Normalisation of “junk contracts”. Public policies towards civil law employment in 

Poland’, Problemy Polityki Społecznej, Vol. 46, No 3, p. 19 et se1.) and, since 2019, individuals 

employed under civil law contracts can also join and establish trade unions (as amended by the Act 

of 5 July 2018 amending the Act on trade unions and other acts -  cf. European Labour Authority 

(2025), Posting of third-country nationals: Contracting chains, recruitment patterns, and 
enforcement issues. Insights from case studies, ELA Strategic Analysis, Publications Office of the 

European Union, Luxembourg, p. 23.  
17 See: M. Kiełbasa, The Poland Report, op. cit., p. 2-3.  
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1) from the Portable Documents A1 (PD A118) and  

2) from the national prior declaration tools.  

In order to prove that a worker or a self-employed person remains subject to the social 

security system of the Member State of origin, a PD A1 can be requested by either the 

posting undertaking or the self-employed person. The current legal framework provides 

that the employer or the self-employed person must inform the competent authorities 

about their planned transnational activities, ‘whenever possible before’ these activities 

take place. Subsequently, after the verification of several ‘posting conditions’, a PD A1 

is provided (issued) by the competent authorities19.  

Furthermore, Member States may require a service provider established in another 

Member State to make ‘a simple declaration’ containing the relevant information 

necessary in order to allow factual controls at the workplace20.  All Member States made 

use of the possibility to implement a prior declaration tool for incoming postings in 

connection with the number of undertakings and workers concerned. It should be noted 

that both PD A1 data and the data from the prior declaration tools are actually national 

 
18 With a PD A1 (also referred to as ‘the A1 certificate’ herein) social security legislation a given 

person is subject to is confirmed.  The PD A1 may be issued if the conditions under EU law are met. 

For more on this certificate cf. e.g. in: D. Carrascosa Bermejo, J. Molina Millian, The binding nature 

of posting PDA1 issued under EU social security coordination regulations and the possible role of 
national courts. ERA Forum 2023, No 24, p. 69 et seq. 
19 Cf. F. De Wispelaere, Measuring short-term intra-EU labour mobility: challenging but important 
[in:] M. Akgüç and W. Zwysen (eds) (2025) Moving under the radar: ongoing challenges for short-

term intra-EU mobility, ETUI, p. 26.  
20 See Article 9(1) of Directive 2014/67/EU of the European Parliament and of the Council of 15 

May 2014 on the enforcement of Directive 96/71/EC concerning the posting of workers in the 

framework of the provision of services and amending Regulation (EU) No 1024/2012 on 

administrative cooperation through the Internal Market Information System ( ‘the IMI Regulation’ 

), OJ L 159, 28.5.2014, pp. 11–31 (hereinafter also referred to as ‘Directive 2014/67’ / 

‘Enforcement Directive’).  
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data sources. However, key macro-data are collected and reported annually at EU 

level21.  

Data on cross-border trade in services within the EU and covering GATS Mode 4 (i.e. 

the presence of natural persons) could also be a very good source to report postings. 

Quite recently, M. Muñoz estimated the importance of Mode 4 in intra-EU service 

export, demonstrating that posting transactions amounted to 280 billion euros in 2017, 

which accounted for 27 per cent of overall trade in services within the EU22. However, 

the number of persons involved under Mode 4 is unknown; statistics regarding Mode 4 

are scarce at national and European level, too23. 

An exception in this regard can be found in data from the Statistics Poland (GUS). In a 

study entitled “Międzynarodowe dostarczanie usług według sposobów ich świadczenia” 

(‘International provision of services by method of their delivery’), the very Office 

indicated that the provision of services (in accordance with the concept developed by 

the World Trade Organisation (WTO) and the General Agreement on Trade in Services 

(GATS)), consisting in the presence of natural persons in the country of the service 

recipient (Mode 4) - occurring when a service is provided in the service recipient's 

country by a natural person who is a resident of another country, i.e. a natural person 

temporarily staying outside the territory of their economy in order to provide services 

to residents of other countries, e.g. contracted services provided by employees of a 

foreign service provider or self-employed persons, services provided as part of internal 

 
21 See e.g. F. De Wispelaere, L. De Smedt and Pacolet (2024), Posting of workers – Report on A1 

portable documents issued in 2022, Publications Office of the European Union. 

https://data.europa.eu/doi/10.2767/537687; F. De Wispelaere, L. De Smedt and J. Pacolet, (2024), 

Posting of workers – Collection of data from the prior declaration tools – Reference year 2022, 

Publications Office of the European Union. https://data.europa.eu/doi/10.2767/946945  
22 Cf. M. Muñoz, (2022) Trading non-tradables: the implications of Europe’s job posting policy, 

Job Market Paper.  
23 F. De Wispelaere, Measuring short-term intra-EU labour mobility, op. cit., p.  

https://data.europa.eu/doi/10.2767/537687
https://data.europa.eu/doi/10.2767/946945
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transfers of employees between related entities within a group of companies or by 

foreign employees directly recruited by a company that is a branch or subsidiary of a 

foreign company – provided within the EU (‘intra-EU’) by entrepreneurs having 

their registered office or place of residence in Poland – generated over EUR 7.4 

billion (!) (approximate data)24.  

When it comes to outgoing posting of workers in the EU, Poland has long been the 

main ‘sending’ Member State, as measured by the number of PDs A1 issued throughout 

the Union, the EEA countries and Switzerland. Indeed, until 2018 it was Poland where 

the most Portable Documents A1 had been issued every year. This changed in 2019, 

when it was surpassed in a number of PDs A1 issued by Germany25, which has since 

been the Member States posting the largest amounts of workers in the EU / EOG.  

 

I. Research methodology  

Mobile - Facilitating Intra-EU Labour Mobility of Third-Country Nationals in the 

EU (project acronym – “MOBILE”) addresses the pressing need for enhanced social 

dialogue to improve conditions for intra-EU labour mobility, acknowledging the 

growing importance of third-country national within the framework of the internal 

market (‘Single Market’) of the EU.  

 
24  Cf. Statistics Poland’s data retrievable at: https://stat.gov.pl/obszary-tematyczne/ceny-

handel/handel/miedzynarodowe-dostarczanie-uslug-wedlug-sposobow-ich-swiadczenia,22,1.html 

The very value constituted a huge increase as compared to 2023 final data (2023 was the first year 

such an exercise was carried out in Poland).  
25  F. De Wispelaere, L. De Smedt & J. Pacolet, Posting of workers, Report on A1 Portable 

Documents issued in 2022, HIVA-KU Leuven, November 2021, p. 11. Poland remained to date the 

main issuing Member State for PDs A1 pursuant to Art. 13 Regulation 883/2004. 

https://stat.gov.pl/obszary-tematyczne/ceny-handel/handel/miedzynarodowe-dostarczanie-uslug-wedlug-sposobow-ich-swiadczenia,22,1.html
https://stat.gov.pl/obszary-tematyczne/ceny-handel/handel/miedzynarodowe-dostarczanie-uslug-wedlug-sposobow-ich-swiadczenia,22,1.html
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There is hardly any doubt that the importance of posted third-country nationals appears 

to be on the rise within the EU. Indeed, the posting of third-country nationals (TCNs) 

is a substantial and growing phenomenon in the EU. At the same time, within the 

framework of the present Project, we delve into TCNs' labour mobility in general (not 

just posting of TCN workers), and in that case, the numbers can be even higher26. 

However, it is argued that TCN workers in the EU face serious challenges, including 

difficulties in gaining recognition for their qualifications, navigating complex legal 

frameworks. These issues are worsened by a lack of support structures and insufficient 

involvement of social partners, resulting in fragmented practices across respective 

Member States. 

Comprehensive social dialogue at both the EU and national levels is essential to 

overcoming these barriers and enhancing the regulatory framework governing the 

mobility and integration of TCN workers, thereby benefiting European entrepreneurs 

and workers themselves. Bridging the gap between national and EU-level social 

dialogue on TCN mobility is of high importance. 

To address these challenges, the MOBILE Project aims to enhance the capacities and 

expertise of employers' organisations and trade unions in social dialogue. The project's 

goal is to improve conditions for the mobility of TCNs within the EU by promoting 

social dialogue at both national and European Union levels.  

Given such premises, the present research methodology is crucial for ensuring that case 

study analyses in all Partner countries adhered to a unified approach and were based on 

 
26  Cf. European Commission, Annual report on intra-EU labour mobility. Edition 2024, 

Luxembourg: Publications Office of the European Union, 2025, p. 148. 
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relevant and reliable data. This is sometimes not self-evident since data collection on 

posting is still in its infancy in many Member States27.   

Therefore, data from the competent public authorities have been used by each Partner. 

To address the challenges, scoping review of the academic and grey literature on the 

posting of TCNs within the EU and, more specifically, the legal and policy frameworks 

of different EU Member States, common challenges and best practices in social 

dialogue related to the labour mobility of third-country nationals. 

To identify relevant literature, sources and data, a three-stage strategy was adopted, 

comprising: 1) a systematic search of academic repositories, including Scopus, Web of 

Science, as well as ; 2) a targeted review of grey literature through the repositories of 

key European and international organisations (the European Commission, the European 

Labour Authority [ELA], the European Trade Union Institute [ETUI], Breughel) as well 

as data coming from domestic organs and organizations; and 3) a hand search, including 

an examination of outputs from research projects pertinent to the topic, as well as the 

reference lists of the most recent and relevant papers identified through the searches28. 

As a result, on the basis of the Country Reports of the Partners and the methodology 

applied, we have been able to propose policy directions/recommendations for 

enhancing social dialogue and policy frameworks at both national and EU levels, all 

the while realising there is no single solution to a variety of country-specific problems, 

hence allowing for differences among the states participating in the Grant Project.  

 
27 Cf. L. De Smedt, & F. De Wispelaere, (2024) Posted workers from and to Belgium. Facts and 
figures. POSTING.STAT 2.0 project. Leuven 2024, p. 22.  
28 As an inspiration from European Labour Authority (2025), Posting of third-country nationals: 
Contracting chains, recruitment patterns, and enforcement issues. Insights from case studies, ELA 

Strategic Analysis, Publications Office of the European Union, Luxembourg, p. 79-80. 
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II. Legal and Institutional Framework of Labour Mobility 

of Third-Country Nationals  

II. 1. Scope of the Chapter 

This Chapter constitutes the foundational analytical component of the Summative 

Report. Its primary function is to establish a coherent legal and institutional framework 

within which the labour mobility of third-country nationals in the European Union can 

be understood, assessed and comparatively evaluated. It consolidates and interprets the 

findings of the national country studies - Germany, Italy, Malta, the Netherlands, 

Poland and Serbia (as well as Spain) conducted under a harmonised research 

methodology within the MOBILE project, drawn up by the ELMI experts.  

The Chapter has been drafted as a single, continuous legal-policy analysis rather than 

as a segmented or enumerative overview, in order to reflect the interconnected nature 

of EU labour mobility governance. 

The text does not seek to create new legal standards, nor does it advance normative 

claims beyond those supported by existing EU law, national legislation and documented 

administrative practice. Its purpose is instead interpretative and synthetic. It clarifies 

how the relevant legal instruments interact in practice, where structural tensions arise, 

and why persistent gaps between law, labour-market demand and institutional capacity 

have emerged across different national contexts. In doing so, it provides the necessary 

analytical baseline for the comparative assessment and policy-oriented discussion 

developed in subsequent chapters of the Summative Report. 
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II. 2. Conceptual Definitions and Analytical Delimitations 

For the purposes of this Report, the term “third-country national” refers to any person 

who does not hold the nationality of a Member State of the European Union / EOG / 

Switzerland within the meaning of Article 20 of the Treaty on the Functioning of the 

European Union (TFEU)29. This definition corresponds to that employed across EU 

secondary legislation in the fields of migration, asylum and labour mobility. It 

encompasses a heterogeneous group of persons whose legal statuses, rights and 

vulnerabilities vary significantly depending on the applicable admission channel, 

residence title and employment situation. 

As signaled above, labour mobility is understood in a broad and functional sense. It 

includes both direct employment-based migration to a host state and intra-EU mobility 

in the form of posting of workers in the context of the freedom to provide services. This 

dual understanding of labour mobility is essential, as it reflects the empirical reality 

observed in all Country Reports: formal migration channels and intra-EU service 

mobility operate not as separate regimes, but as overlapping and, at times, substitutive 

pathways for the engagement of TCN labour. 

Social dialogue is construed in accordance with Articles 151 to 155 TFEU and relevant 

national legal frameworks. It encompasses bipartite and tripartite mechanisms of 

consultation, collective bargaining and institutional participation involving workers’ 

and employers’ representatives, as well as public authorities. We have also made use 

of the definition coined by the International Labour Organization. Pursuant to that 

 
29 Consolidated version of the Treaty on European Union Consolidated version of the Treaty on the 

Functioning of the European Union Protocols Annexes to the Treaty on the Functioning of the 

European Union Declarations annexed to the Final Act of the Intergovernmental Conference which 

adopted the Treaty of Lisbon, signed on 13 December 2007, OJ C 202, 7.6.2016, pp. 1–388.  

 



 
 

 

 
Funded by the European Union. Views and opinions expressed are however those of the author(s) only, and 
do not necessarily reflect those of the European Union or European Commission. Neither the European Union 
nor the granting authority can be held responsible for them. 

14 

definition ‘social dialogue’ includes “all types of negotiation, consultation or simply 

exchange of information between, or among, representatives of governments, 

employers and workers, on issues of common interest relating to economic and social 

policy.” It may be tripartite: government, employers and workers, or bilateral – just 

between representatives of employers and workers. Even in bipartite cases, it is 

influenced by state policies, taxes, and welfare systems30. Key principles of social 

dialogue include transparency, inclusiveness, respect for labour rights, mutual respect, 

and the willingness to compromise31. 

In turn, pursuant to the definition contained in the Council Recommendation of 12 June 

2023 on strengthening social dialogue in the European Union32 , ‘Social dialogue’ 

means all types of negotiation, consultation or exchange of information between, or 

among, representatives of governments, employers and workers, on issues of common 

interest relating to economic, employment and social policy, that exist as bipartite 

relations between labour and management, including collective bargaining, or as a 

tripartite process, with the government as an official party to the dialogue, and can be 

informal or institutionalised or a combination of the two, taking place at national, 

regional, local or enterprise level across industries or sectors, or at several of those 

levels at a time. 

For the purpose of our Project research phase, the position of social partners was 

complemented and their views informed by opinions of other categories of stakeholders 

 
30 Cf. ILO (2011), The effective employer’s organisation, Building a strong and efficient sectoral 

employer’s organisation, International Training Centre of the International Labour Organisation, 

pp. 81-82. 
31  See European Federation for Family Employment & Homecare (EFFE) and the European 

Federation for Services to Individuals (EFSI), Capacity Building Toolking for PHS Employers and 

Business Organisations, May 2025, p. 8. 
32 Ibidem, ELI: http://data.europa.eu/eli/C/2023/1389/oj . 

http://data.europa.eu/eli/C/2023/1389/oj
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or actors within the very field. The comprehensive approach adopted herein allowed 

the comparison of the legal frameworks of different EU countries regarding the 

mobility of third-country nationals within the context of social dialogue.  

In the context of TCN labour mobility, social dialogue also includes the role of bilateral 

institutions, sectoral agreements and, in some cases, civil-society organisations acting 

as intermediaries where formal representation is weak. These definitions and 

delimitations are applied consistently throughout the Chapter in order to ensure 

conceptual clarity and comparability. 

 

II.3. The Architecture of EU Primary Law and its Structural Implications 

The legal governance of TCN labour mobility within the EU is characterised by a 

fundamental structural asymmetry rooted in EU primary law. On the one hand, the free 

movement of workers under Article 45 TFEU and the right of establishment under 

Article 49 TFEU are expressly reserved to EU citizens. On the other hand, the freedom 

to provide services under Articles 56 and 57 TFEU is not limited by the nationality of 

the workers employed by the service provider. This distinction has far-reaching 

implications for the position of TCNs in the internal market. 

The Court of Justice of the European Union (CJEU) has clarified this asymmetry 

through a line of jurisprudence beginning with the Van der Elst judgment (characterized 

below). Subsequent case law has confirmed that while host Member States may impose 

proportionate control and notification requirements, they may not introduce additional 

authorisation schemes that undermine the freedom to provide services. This 

jurisprudence constitutes a cornerstone of EU law on posting and directly conditions 

the legality of national administrative practices affecting posted TCNs. 
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At the same time, EU primary law leaves the admission of TCNs for the purpose of 

employment largely within the competence of Member States. This duality  - 

liberalisation of service mobility combined with national control over admission _ 

creates a structural tension that permeates the entire field of TCN labour mobility. As 

demonstrated in the Country Reports, this tension is not merely theoretical but 

manifests in concrete regulatory gaps, enforcement challenges and divergent 

administrative interpretations. 

 

II.4. Secondary EU Law concerning posting of workers  

Secondary EU legislation provides a dense but fragmented framework governing 

different dimensions of TCN labour mobility. Firstly, it needs to be noted that the Single 

Permit Directive33 establishes a common procedure and minimum rights framework for 

TCNs admitted for employment in a Member State. While it simplifies administrative 

processes by combining residence and work authorisations, it does not harmonise 

admission criteria, salary thresholds or labour-market tests, which remain subject to 

national discretion. 

The Posting of Workers Directive and its subsequent enforcement and revision 

instruments define the applicable working conditions for posted workers and establish 

mechanisms for cross-border cooperation and enforcement. These instruments are 

nationality-neutral and apply equally to EU citizens and TCNs. Directive 96/71/EC34 

 
33 Cf. Directive (EU) 2024/1233 of the European Parliament and of the Council of 24 April 2024 

on a single application procedure for a single permit for third-country nationals to reside and work 

in the territory of a Member State and on a common set of rights for third-country workers legally 

residing in a Member State (recast), OJ L, 2024/1233, 30.4.2024.  
34  Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 

concerning the posting of workers in the framework of the provision of services, OJ L 18, 21.1.1997, 

p. 1–6 [‘Directive 96/71’ / ‘Basic Directive’].  
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(along with Directive 2018/5735 amending it, as well as Directive 2014/6736) also 

applies even if a posted worker is not a Union citizen. Indeed, no nationality 

requirements have been stipulated in this Directive37 (nor in the other two posting 

Directives). At the same time, recital 20 of Directive 96/71 explicitly states that the 

Directive is without prejudice to national laws relating to the entry, residence and access 

to employment of third-country nationals38 and that issues influences posting of TCN 

workers heavily. 

Moreover, also the social security coordination rules in the European Union, set out 

in the Regulation 883/2004 39  and Regulation 987/2009 40  extend to third-country 

workers posted within the EU (and more broadly – the European Economic Area 

(EEA)). The personal scope of these Regulations was expanded by Regulation 

1231/201041 to encompass all third-country nationals legally residing in a Member 

 
35  Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 

amending Directive 96/71/EC concerning the posting of workers in the framework of the provision 

of services, PE/18/2018/REV/1 OJ L 173, 9.7.2018, p. 16–24 [‘Directive 2018/957’ / ‘Revision 

Directive’].  
36 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the 

enforcement of Directive 96/71/EC concerning the posting of workers in the framework of the 

provision of services and amending Regulation (EU) No 1024/2012 on administrative 

cooperation through the Internal Market Information System ( ‘the IMI Regulation’ ), OJ L 159, 
28.5.2014, p. 11–31 [‘Directive 2014/67’ / ‘Enforcement Directive’].  
37 Cf. Verschueren, H., Posting of third-country nationals in the EEA, op. cit., p. 877.  
38 Cf. Verschueren, H., Posting of Third Country Nationals (TCN). Note on the case law of the 
CJEU, op. cit., p. 3.  
39 Cf. Regulation 883/2004 mentioned above.  
40 Cf. Regulation (EC) No 987/2009 of the European Parliament and of the Council of 16 September 

2009 laying down the procedure for implementing Regulation (EC) No 883/2004 on the 

coordination of social security systems, OJ L 284, 30.10.2009, p. 1–42 [‘Regulation 987/2009’ / 

‘Implementing Regulation’].   
41  Cf. Regulation (EU) No 1231/2010 of the European Parliament and of the Council of 24 

November 2010 extending Regulation (EC) No 883/2004 and Regulation (EC) No 987/2009 to 

nationals of third countries who are not already covered by these Regulations solely on the ground 

of their nationality OJ L 344, 29.12.2010, p. 1–3 [‘Regulation 1231/2010’ / ‘TCN Regulation’].  
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State. Furthermore, the CJEU has interpreted the condition of legal residence broadly, 

including third-country nationals temporarily residing in a Member State under a 

temporary visa. Such individuals may transfer to another Member State, provided their 

presence is in accordance with its laws governing entry and stay. This was confirmed 

especially in Balandin42, where the Court clarified the notion of ‘legal residence’ under 

Regulation (EU) No 1231/2010. The CJEU noted the different purposes of the notions 

of (i) ‘residence’, clarified by Regulation 883/2004, and (ii) ‘legally resident’ in 

Regulation 1231/2010. It clarified that the objective of Regulation 883/2004 was to 

ensure that people benefit from social security coverage while ensuring they are subject 

only to the social security scheme of one Member State. In this context, ‘residence’ 

intends to determine the Member State to which the person concerned is more closely 

connected, in light of their habitual centre of interests 43 . By contrast, the CJEU 

highlighted that Regulation 1231/2010 aims to extend the personal scope of 

Regulations 883/2004 and 987/2009 to third-country nationals not already covered, 

solely on the grounds of their nationality. With recourse to this Regulation’s preparatory 

works and also to the interpretation of Directive 2011/08, the CJEU concluded that 

neither the duration of the presence of the third-country nationals in the territory 

of a Member State, nor their centres of interest are relevant to establish if they are 

legally residing in a Member State. As such, ‘third-country nationals […] who 

temporarily reside and work in different Member States in the service of an employer 

established in a Member State, may rely on the coordination rules laid down by 

Regulations No 883/2004 and 987/2009 in order to determine the social security 

 
42 Cf. the CJEU judgment in C-477/17 Balandin, EU:C:2019:60.  
43  Cf. European Labour Authority, Report on the  cooperation practices,  possibilities and  

challenges between  Member States, op. cit., p. 27. 
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legislation to which they are subject, provided that they are legally staying and 

working in the territory of the Member States’44.  

On the basis of jurisprudence of the Court of Justice of the EU45, regardless of the fact 

that third-country nationals cannot personally exercise the right to free movement of 

workers46 (which is limited to nationals of the Member States), TCNs who hold a valid 

work and residence permit in one Member State may be posted within the EU47 (or, 

actually, within the European Economic Area). Arguably, the first of such judgments 

was issued in the above-mentioned Vander Elst48 case. In that judgment the CJEU 

confirmed that the possibility of employers established in one Member State to send 

their employees to perform economic activities in another Member State also applies 

where the posted workers are third-country nationals, if they are lawfully and habitually 

employed49 in the Member State where their employer is based. The Court of Justice 

 
44 Ibidem, p. 27.  
45 By the way, the Court’s activism has been challenged over the decades by academics as much as 

by politicians and the media. Already in the 1980s, there were voices accusing the Court of Justice 

of transgressing its mandate and engaging in judicial policy-making beyond its political mandate - 

cf. Mussche N., Lens, D., The ECJ’s Construction of an EU Mobility Regime – Judicialization and 
the Posting of Third-Country Nationals, Journal of Common Market Studies 2019, Vol. 57, no. 6, 

p. 1252. See also: M. Kiełbasa., Zasada "równa płaca za tę samą pracę w tym samym miejscu" 

zgodna z prawem Unii Europejskiej - glosa do wyroków Trybunału Sprawiedliwości z 8.12.2020 r., 
C-626/18, Polska przeciwko Parlamentowi i Radzie oraz C-620/18, Węgry przeciwko Parlamentowi 

i Radzie, Europejski Przegląd Sądowy, no. 6 (189) 2021, p. 38 et seq.  
46 Cf. Lens, D., Mussche N., Marx, I., A hole in the wall of fortress Europe, op. cit., s. 173. 
47 Cf. Verschueren, H., Posting of Third Country Nationals (TCN). Note on the case law of the 

CJEU on posting of third-country nationals, European Labour Authority, Posting360 Programme, 

July 2024, p. 3. 
48 Cf. the CJEU judgement in C-43/93 Vander Elst v Office des Migrations Internationales [1994] 

ECR I-3803 [Vander Elst]. 
49 It is important to add that the concept of ‘habitual employment’ from that well-known judgment 

cannot be, so to say ‘absolutised’. The CJEU points out to that in judgment C-244/04 Commission 

v Germany, indicating that ‘(...) Germany cannot, in that regard, rely on the formula used by the 

Court in paragraph 26 of the judgment in Vander Elst, by arguing that such a requirement of prior 

employment enables it to verify that a posted worker who is a national of a non-member State has 
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also ruled that third-country nationals enjoying such status, who are posted to another 

EU Member State, do not require work permits in the EU Member State where they are 

posted (host Member State)50. 

 

II.4.1. Posted TCNs remain affiliated to the posting (‘sending’) Member State 

The Court of Justice of the EU already in the seminal case of Rush Portuguesa found 

that posted workers “return to their country of origin after the completion of their work 

 
lawful and habitual employment in his employer’s Member State of establishment. As the Advocate 

General noted in point 38 of his Opinion, it is important to put that formula in the context of the 

question referred by the national court in the case which gave rise to the judgment in Vander Elst. 
In that regard, it must be observed that the Court did not couple the concept of ‘lawful and habitual 

employment’ with a requirement of residence or employment for a certain period in the State of 

establishment of the service provider.’ (para. 55).  

The above thought was elaborated even more emphatically by Advocate General L.A. Geelhoed in 

his Opinion in this case (of 15.09.2005). Namely, he indicated that ‘on reading Vander Elst more 
closely the question is whether it can be said that the Court did indeed lay down a specific criterion 

in this judgment and, if it did, what this criterion must be deemed to be. As was pointed out by the 

Commission, by determining in the operative part of its judgment that the nationals of non‑member 
countries are ‘lawfully and habitually’ employed by the service provider, the Court merely repeated 

the wording of the preliminary question put to it by the referring national court. This could be 
regarded as an indication that the Court did not intend to set a distinct standard in this regard 

(para. 38). Furthermore, according to the Advocate General Geelhoed, “[i]t would thus appear to 

me that the Court was emphasising the need to ensure that only workers from third countries who 
are legally resident in the Member State of establishment of the service provider and are legally 

employed by that service provider in that Member State should be able to be posted for the provision 

of services in other Member States without further restrictions being imposed by the host Member 
State in respect of these two subjects. The Court, significantly, did not make the fulfilment of either 

criterion subject to a given duration of residence or employment. This means that it did not accord 

the aspect of being ‘habitually’ employed in the Member State of origin the significance which 

has been attached to it by Luxembourg, the Federal Republic of Germany and even Committee 

K.4’. (para. 40). As rightly commented in the legal doctrine, the Court emphasised that it had only 

ruled in the context of the specific circumstances of the case, but had in no way intended to make 

this an additional condition for the posting of third-country nationals – see Verschueren, H., Posting 
of third-country nationals in the EEA, op. cit., p. 880; M. Kiełbasa, Protected by Article 56 TFEU’s 

Dome?, op. cit., p. 848 et seq. 
50 Cf. the CJEU judgement in C-43/93 Vander Elst para. 26.  
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without at any time gaining access to the labour market of the host Member State”51. 

Then, in its judgement in C-43/93 Vander Elst, the Court stated that “workers employed 

by an undertaking established in one Member State who are temporarily sent to another 

Member State to provide services do not in any way seek access to the labour market 

in that second State, if they return to their country of origin or residence after 

completion of their work”52. This was then reiterated a number of times already – e.g.in 

the Court’s judgment in Commission v Luxembourg53 (where the Court emphasised the 

return of such workers to their country of origin / residence upon the completion of 

their posting mission), Commission v Germany54, Commission v Austria55, Danieli56 

and most recenty – in SN and others57.  

 

II. 4.2. Temporary Protection Directive  

In addition, the Temporary Protection Directive 58  has, since 2022, created an 

exceptional but highly consequential category of TCNs with immediate and 

unrestricted access to national labour markets. While formally temporary and 

nationality-specific, this regime has had systemic effects on labour markets, particularly 

 
51 Cf. the CJEU judgment in C-113/89 Rush Portuguesa Ldª v Office national d'immigration [Rush 

Portuguesa].  
52 Cf. the CJEU judgment in C-43/93 Vander Elst, para. 21.  
53 Cf. the CJEU judgment in C-445/03 Commission v Luxembourg, para. 38.  
54 Cf. the CJEU judgement in C-244/04 Commission v Germany, para 59.  
55 Cf. the CJEU judgement in C-244/04 Commission v Austria, para. 51.  
56 Cf. the CJEU judgement in C-18/17 Danieli, para. 48. 
57 Cf. the CJEU judgement in C-540/22 SN and others, para. 80. 
58 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary 

protection in the event of a mass influx of displaced persons and on measures promoting a balance 

of efforts between Member States in receiving such persons and bearing the consequences thereof, 

OJ L 212, 7.8.2001, pp. 12–23.  
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in Poland and Germany, and has exposed the rigidity of standard admission systems by 

contrast59. 

Taken together, these instruments illustrate a high degree of regulatory density without 

full harmonisation. They create common minimum standards and coordination 

mechanisms, but leave substantial room for national variation in implementation and 

administrative practice. This gap between formal legal alignment and practical 

application emerges as a recurring theme across all country studies. 

 

II.5. National Labour-Migration Regimes in Comparative Perspective 

The Partner countries examined occupy distinct positions within the European labour 

mobility system, yet share common structural challenges. Germany and the 

Netherlands60  operate highly regulated admission systems that prioritise skilled or 

highly paid employment and rely on labour-market tests or salary thresholds. These 

systems are effective in attracting certain categories of workers, but structurally exclude 

many sectors with persistent labour shortages, such as care, construction, logistics and 

personal services. 

Italy relies on a multilayered architecture combining national legislation, collective 

bargaining, and European Union directives. The governance of labour mobility in this 

field depends on the intersection between immigration law, labour law, and social 

 
59 Although this matter is vaster than the scope of this report – see further e.g. Pobyt i zatrudnianie 
cudzoziemców w Polsce. Rozwiązania wynikające z ustawy o pomocy obywatelom Ukrainy, edited 

by I. Florczak, Warszawa 2022.  
60 In case of that country - most direct permits are granted to highly qualified personnel (at least a 

bachelor degree) under the kennismigrantenregeling. Providing educational level is not required for 

obtaining the permit: decisive are salary scales which are indicative for highly qualified personnel. 

Highly skilled migrants work in IT, engineering, financial services, and academia (notably IT and 

engineering for Indian and Turkish workers, research and academia for Chinese nationals, and 

finance or tech for US/UK nationals) – cf. the Netherlands Country Report, p. 3. 
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protection policies, each shaped by different ministries and agencies, with the decreto 

flussi mechanism, introduced by the Legislative Decree No. 286/1998 (Testo Unico 

sull’Immigrazione) and periodically adjusted by the Presidenza del Consiglio dei Ministri, 

being the cornerstone of Italy’s migration management framework 61 . The quota-based 

admission system instituted therein has proven unable to respond to real-time labour-

market demand, particularly in domestic and live-in care work62. As a result, a large 

share of employment in these sectors remains informal despite the existence of a 

comprehensive sectoral collective agreement. Malta operates a unified Single Permit 

system that formally facilitates access to employment, yet administrative delays, costs 

and fragmented institutional oversight reduce its responsiveness in practice. 

Poland represents a partial outlier. It operates a largely demand-driven system with 

relatively liberal access to employment for TCNs and exceptionally high employment 

rates, particularly following the activation of temporary protection for Ukrainian 

nationals. This openness is accompanied by relatively frequent use of civil-law 

contracts and significant labour-market segmentation. Serbia, as an EU candidate 

country, has introduced a single residence and work permit and simplified procedures, 

but combines these reforms with weak enforcement capacity and partial alignment with 

EU acquis communautaire63. In turn, Spain’s labour migration regime reflects a balance 

between economic demand, demographic pressures, and migration control. As one of 

the EU countries most affected by population ageing and labour shortages—particularly 

in agriculture, construction, care, and tourism—Spain has developed a mixed system 

 
61 Cf. Ministero dell’Interno (2024), Testo Unico sull’Immigrazione, D.Lgs. 286/1998 – Aggiornato 
al 2024, Roma: Gazzetta Ufficiale. 
62 Cf. Italian Country Report, p. 3 (e.g. the quotas established for domestic and care work—barely 

9.500 positions in 2024—cover less than 10 percent of the estimated demand identified by 

DOMINA and INPS).  
63 Cf. the Serbian Country Report, p. 2.  



 
 

 

 
Funded by the European Union. Views and opinions expressed are however those of the author(s) only, and 
do not necessarily reflect those of the European Union or European Commission. Neither the European Union 
nor the granting authority can be held responsible for them. 

24 

combining EU free movement with regulated access for third-country nationals64 . 

Labour migration from outside the EU is primarily managed through annual shortage 

occupation lists, employer-driven recruitment, and temporary or seasonal work 

schemes. At the same time, Spain has relied heavily on regularisation mechanisms to 

address the large presence of migrants working informally, integrating them into the 

legal labour market after periods of residence and employment. This pragmatic 

approach has made Spain a key destination for labour migrants, while also revealing 

ongoing challenges related to precarity, segmentation, and enforcement of labour 

standards65. 

Across all cases, a persistent mismatch emerges between formal admission channels 

and actual labour-market needs. Where legal pathways are unavailable, slow or 

economically impracticable, employers and households resort to alternative 

arrangements, including posting, self-employment, hybrid contractual forms or 

informal work. 

Despite the clarity of EU law, national administrative practices frequently diverge from 

the above-mentioned Van der Elst framework. Additional authorisation requirements, 

restrictive interpretations of temporariness or residence conditions imposed on posted 

 
64 Cf. When it comes to workers posted from Spain (2020 data), third country nationals represented 

11% and are mainly Moroccan, Ecuadorian, and British – see, M. D. Carrascosa & Ó. Contreras, 

(2022), Posted workers from and to Spain. Facts and figures, Leuven: POSTING.STAT project 

VS/2020/0499. p. 7.  
65 According to the National Statistics Institute (INE), the total number of foreigners residing in 

Spain as of July 1, 2025, was 7,050,174 people. Non-EU immigration in Spain amounted to 6.5 

million approx. (estimated) in mid-2025. Pursuant to the Continuous Population Statistics (INE) as 

of January 1, 2024, the foreign population residing in Spain by country of birth ranks as follows: 

Morocco (~1,092,892 people), Colombia (~856,616), Venezuela (~599,769), and Romania 

(~532,456) – cf. the Spanish Country Report, p. 2-3.  
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TCNs66 generate legal uncertainty and, in some cases, directly contradict established 

CJEU jurisprudence. One of the most shocking examples of such additional 

authorization requirements which violated the Union’s law is the so-called Vander Elst 

visa, mentioned frequently in the German Country Report 67 . It is a particularly 

burdensome practice of the German authorities, requiring posted workers, who are 

third-country nationals with lawful situation in the sending MS, to obtain a national 

visa issued 'according to Vander Elst' (in reference to the judgment in C-43/93) before 

entering Germany, also for a short-term stay, and providing automatic expulsion in the 

event of entry without this visa. The Court thoroughly analysed this issue in its case 

law and it found that any administrative procedure which is not declaratory in nature 

constitutes a disproportionate restriction on the freedom to provide services. It therefore 

ruled that interpreting German law as requiring such TCN posted workers to obtain a 

visa before entering Germany and as providing for automatic expulsion in the event of 

entry without a visa, is in breach of the obligations under Article 56 TFEU. 

Irrespective of the above, German case law violates the principle of autonomy of 

concepts in EU law, which requires that concepts used in EU law and in national law 

should be interpreted independently, by assuming that the notion "paid activity" used 

in the Regulation (EU) 2018/1806 includes posted workers, while this does not arise 

from any existing EU regulation or case law. For that reason, German courts are obliged 

not to refuse requests for a preliminary ruling procedure to determine a binding 

interpretation of EU law concerning this notion68. 

 
66 See e.g. the judgment of the CJEU in C-540/22 SN and others and its state of play; M. Kiełbasa, 

Protected by Article 56 TFEU’s Dome?, op. cit. 
67 See the German Country Report, e.g. p. 2, p. 8.  
68 For more, see Schwarz S., Kiełbasa M., Cases of deportation of Ukrainian citizens duly posted to 

Germany. Legal analysis, retrievable at: https://labourinstitute.eu/en/knowledge/opinions-and-

positions/ 



 
 

 

 
Funded by the European Union. Views and opinions expressed are however those of the author(s) only, and 
do not necessarily reflect those of the European Union or European Commission. Neither the European Union 
nor the granting authority can be held responsible for them. 

26 

Moreover, the Court while confirming its various positions contained in the judgment 

against Luxembourg, emphasized “that a Member State may check that an undertaking 

established in another Member State, which deploys on the territory of the first-

mentioned Member State workers who are nationals of a non-member State, is not 

availing itself of the freedom to provide services for a purpose other than the 

accomplishment of the service concerned” (para. 40). It further indicated that a 

requirement that the service provider furnishes a simple prior declaration certifying 

that the situation of the workers concerned is lawful, particularly in the light of the 

requirements of residence, work visas and social security cover in the Member State 

where that provider employs them69, would give the national authorities, in a less 

restrictive but as effective a manner as checks in advance of posting, a guarantee that 

those workers’ situation is lawful and that they are carrying on their main activity 

in the Member State where the service provider is established. Such a requirement 

would enable the national authorities to check that information subsequently and to take 

the necessary measures if those workers’ situation was not regular. Such a requirement 

could in addition take the form of a succinct communication of the documents 

required70. 

Yet, despite that ruling, the issue of an administrative visa called ‘Vander Elst visa’ 

constitutes a restriction on the freedom to provide services (further confirmed by the 

Court in similar cases concerning Austria and Belgium), especially given that the 

country continues to require it. As the main receiving country of posted workers in the 

EU, Germany’s disregard for the CJEU’s judgment combined with the added 

bureaucracy and the prolonged processing times for the issuing of the Vander Elst visa 

 
69 Cf. Verschueren, H., Posting of Third Country Nationals (TCN). Note on the case law of the 

CJEU, op. cit, p. 5.  
70 Therein, para. 41.  
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indicates the country’s efforts to manage, to some degree, the incoming posting of third-

country nationals. These barriers might have had a relatively deterring or slowing down 

effect on the posting of third-country nationals, especially from Poland to Germany71.  

These practices discourage lawful posting and increase incentives for non-compliance, 

including undeclared work or fictitious arrangements. 

 

II. 6. Labour-Law Constraints, Enforcement Limits and Informality 

Labour-law regulation constitutes a further cross-cutting determinant of outcomes. For 

instance, in Germany, as evidenced in the Country Report72, working-time regulation 

and minimum-wage jurisprudence render fully compliant one-person live-in care 

arrangements economically virtually unviable, sustaining grey and informal practices. 

Indeed, as evidenced in literature, to illustrate the financial means needed to finance 

a thoroughly legal 24/7 care service in Germany - four full-time workers are basically 

needed to cover all the hours there are in one month. If those four workers are paid the 

minimum wage (taking EUR 12,00 as of 1 October 2022 for the purposes of the 

calculation) this equals an amount of EUR 8640 for a 30-day month, with additional 

costs for taxes and social security contributions (half of which - over 20% of the gross 

wage - are borne by the employer). Overall costs would thus approach EUR 10,000 

per month in cases where only a negligible number of hours is covered by professional 

care received as an in-kind insurance benefit and/or informal family care73.  

 
71 Cf. Danaj, S., Vah Jevšnik, M., Kiełbasa, M., Szaraniec, M., There and gone again?, p. 29-30. 

See also M. Kiełbasa,  
72 See p. 4 thereof.  
73 At the same time, average pension levels in 2021 have ranged from EUR 1249 per month for male 

pensioners in former West Germany to as little as EUR 741 per month for female pensioners living 

on the territory of the former GDR. In 2022, beneficiaries with substantial care needs (categories 2–

5) are entitled to cash benefits between EUR 316 and EUR 901. Cf. Ch. Hiessl, Labour Rights for 
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In Italy, the private-household context and limited inspection capacity contribute to 

persistently high levels of undeclared work despite advanced contractual regulation. In 

Poland, the widespread use of civil-law contracts weakens labour protection and 

entrenches segmentation. In Malta and the Netherlands, complex subcontracting and 

agency chains obscure employer responsibility and complicate enforcement. In Serbia, 

excessive working hours and weak institutional control are recurrent concerns. 

Across all jurisdictions, enforcement is structurally constrained in private households 

and transnational service chains. This limitation undermines both worker protection and 

the credibility of formal legal regimes. 

 

II.7. Data, Coordination and Governance Gaps 

All country reports highlight significant data and governance gaps. Administrative data 

on TCN labour mobility, particularly on posting, are insufficiently disaggregated by 

nationality, sector and duration. Short-term postings remain largely invisible in public 

statistics. Databases on migration, labour and social security are weakly interconnected, 

constraining enforcement and evidence-based policymaking. These gaps also limit the 

capacity of social partners and authorities to anticipate labour-market developments and 

to respond proactively. 

 

II.8. Concluding Analytical Observations 

This Chapter demonstrates that labour mobility of third-country nationals in the EU is 

governed by a legally sophisticated but operationally fragmented framework. EU law 

 
Live-In CareWorkers: The Long and Bumpy Road Ahead, Social Sciences, MDPI 2022, vol. 11(12), 

p. 13.  
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provides enabling principles, particularly through the freedom to provide services and 

the coordination of social security. However, national admission regimes, labour-law 

constraints and administrative practices frequently prevent their effective 

implementation. The resulting reliance on posting, hybrid contractual forms and 

informal work risks entrenching segmentation. This analytical foundation informs the 

comparative assessment and policy-oriented conclusions developed in the subsequent 

chapters of the Summative Report. 
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III. Comparative analysis of legal and policy frameworks in 

Partner Countries  

 

III.1. Introduction and scope 

This comparative chapter examines national legal and policy frameworks governing 

labour mobility and access to employment, with particular focus on the position of 

third-country nationals and cross-border mechanisms enabling the temporary supply of 

labour. The analysis covers six EU Member States (Germany, Italy, Malta, the 

Netherlands and Poland Spain) and one enlargement country (Serbia). It is based on the 

national legal mapping provided in the Country Reports and aims to provide a 

comparative synthesis thereof. 

The Country Reports consistently demonstrate that labour mobility is governed through 

layered regulatory systems involving, at a minimum: immigration legislation (entry, 

residence, work authorisation), labour law (employment standards and protections), and 

social security coordination rules. Within the European Union, such national regulation 

is further conditioned by EU instruments, notably the Posting of Workers Directive 

framework and Regulation 883/2004. In practice, these interact in complex ways, often 

creating compliance risks and legal uncertainty for both employers and for workers. 

The comparative analysis is structured around five analytical dimensions: 

(1) Legal architecture and institutional actors, including the distribution of 

competences; 

(2) Admission channels and work authorisation models for TCNs, including 

“single permit” arrangements and labour market testing. 
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(3) Posting of workers regimes, including notification requirements and 

enforcement approaches. 

(4) Working conditions, compliance risks and enforcement challenges, including 

inspection systems and sanctioning approaches. 

(5) Policy gaps and reform trajectories, including structural constraints identified 

within the national chapters. 

By comparing these dimensions across Member States, this Report shall identify 

recurring governance challenges, including fragmentation of competences, 

administrative complexity, and the persistence of informal employment in high-risk 

sectors such as domestic work and live-in care work. In several cases, the national 

frameworks reveal structural mismatches between formal legal requirements and labour 

market realities. These mismatches can create “functional non-compliance”, in which 

actors rely on practices that deviate from formal standards because lawful pathways are 

unavailable, administratively inaccessible, or economically incompatible with sectoral 

needs. 

 

III.2. Comparative overview: divergent legal models and shared governance 

challenges 

III.2.1 Multilayered regulation and fragmentation of competences 

Across the selected countries, labour mobility regulation is characterised by multi-

layered legal design. National rules on admission and residence define eligibility for 

employment, but actual working conditions are determined by labour law and collective 

bargaining frameworks, while social security coordination rules determine applicable 

contributions and entitlements. This complex architecture is particularly visible in 

Member States with strong posting inflows or high reliance on cross-border labour 
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supply. The relationship between these legal regimes is not always coherent, and the 

national fiches illustrate how legal and administrative responsibilities are often 

dispersed among different institutions. 

For example, in the Netherlands, competence is shared between the Employee 

Insurance Agency (UWV) responsible for assessing the labour market needs, the 

Immigration and Naturalisation Service (IND) responsible for issuing relevant permits, 

and the Labour Inspectorate (NLA) responsible for enforcement and monitoring the 

implementation74. This multi-actor governance structure creates procedural complexity 

and may lead to slower administrative responsiveness in labour shortage settings. 

Similarly, Malta’s system is centred around Identità for permit governance, but 

enforcement and labour market functions are shared with bodies such as Jobsplus and 

the Department for Industrial and Employment Relations (DIER), indicating 

fragmented oversight and potential gaps in practical monitoring75. Spain is affected by 

decentralisation through its Autonomous Communities, which play a key role in 

implementing posting notification procedures. However, the immigration regulations 

are based on the principle of protecting the employment of Spanish nationals. In order 

to grant work permits to third-country nationals, the national employment situation is 

taken into account. This obligation does not apply to jobs where there is a sectoral 

shortage of workers. Access to these types of occupations is defined by the Catalogue 

 
74 Cf. the Dutch Country Report, p. 5. Please note that, to be able to work and reside in the 

Netherlands for longer than three months, TCNs need a Single Permit (Gecombineerde vergunning 

voor verblijf en arbeid, GVVA). It was introduced in 2014 to streamline two formerly separate 

procedures under the Aliens Act 2000 and the WAV, as a result of  the EU Single Permit Directive 

2011/98/EU. Under the Single Permit, the UWV  carries out the labour market test, but its advice is 

sent to the IND, which issues the combined permit, combining residence (Article 14 Aliens Act) 

and work rights (Article 15 WAV). The IND issues the residence card with an additional document 

specifying the conditions under which employment is allowed, based on UWV advice. 
75 Cf. the Maltese Country Report, p. 7, 8, 9 and 16.  
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of Hard-to-Fill Occupations, which is published quarterly and lists occupations by 

province. However, this catalog does not adapt to or reflect the real needs of the labour 

market. Moreover, the procedures are complex and bureaucratic, and resolution times 

are too long. The regulations provide for deadlines of up to 90 days, which in practice 

take more than six months in some Immigration Offices76. 

In turn, Poland places a strong emphasis on the role of the State Labour Inspection in 

posting enforcement, illustrating a comparatively centralised enforcement approach 

within its own system. 

In Germany, the decentralised nature of live-in care and the household-based setting 

creates enforcement challenges not primarily due to regional decentralisation but due 

to the private workplace context. Germany’s legal mapping demonstrates that while 

formal labour law and minimum wage requirements apply, practical oversight is weak 

in household settings and the sector lacks a unified legal classification. This contributes 

to persistent informality and to the growth of arrangements in which formal working 

time and wage requirements are difficult to implement in practice. 

 

III.2.2 Admission “logics”: quotas, labour market testing, facilitation models 

The national materials reveal that Member States apply distinct “entry logics” shaping 

the ability of TCNs to access employment. These entry logics include quota-based 

admission, labour market testing models, simplified facilitation approaches, and 

integrated “single permit” frameworks. 

Italy remains strongly characterised by quota-based admission through the decreto 

flussi mechanism. Quotas are set annually and allocate a limited number of work 

 
76 Cf. Spanish Country Report, p. 9.  
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permits. The Country Report indicates that quota levels may be structurally insufficient 

relative to demand, particularly in sectors such as care and domestic work. This system 

may indirectly contribute to informality where lawful admission channels do not meet 

labour market needs77. 

The Netherlands operates a more restrictive labour migration model based on labour 

market testing78 and a protective approach to admission of lower- and medium-skilled 

workers. This restrictiveness may contribute to reliance on alternative mobility 

channels such as posting, including the posting of TCNs, which in practice can function 

as a “side route” into the labour market. 

Poland’s approach is comparatively facilitative and multi-track, combining work 

permits with simplified declaration systems and special arrangements connected to 

temporary protection. Poland’s system has enabled large inflows of migrant workers 

(especially following the annexation of Crimea by the Russian Federation) and is 

undergoing legal reform, including the adoption of the Act of 20 March 2025 on the 

conditions of admissibility of entrusting work to foreigners in the territory of the 

Republic of Poland79. Of note is the recent criticism from experienced journalists in 

broadsheet media outlets, who indicate that the very Act and its interpretation by the 

authorities have resulted in the suspension or refusal of visas and/or work permits to 

TCNs whom companies exporting services requiring posting to another EU Member 

State would like to employ (if there is any ‘shadow of doubt’ as to such a status of a 

 
77 For example, as indicated in the Italian Country Report, The quotas established for domestic and 

care work—barely 9.500 positions in 2024 - cover less than 10 percent of the estimated demand 

identified by DOMINA and INPS (!) – cf. p. 3 thereof.  
78 Cf. the Dutch Country Report, p. 6 and 8.  
79 Ustawa z dnia 20 marca 2025 r. o warunkach dopuszczalności powierzania pracy cudzoziemcom 

na terytorium Rzeczypospolitej Polskiej, Dz. U. 2025 poz. 621, retrievable at: 

https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20250000621/T/D20250621L.pdf. 

https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU20250000621/T/D20250621L.pdf
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TCN). This may result in a loss of revenue from services requiring the presence of 

employees in the service provider's country, which, as we have already indicated above, 

amounted to almost PLN 32 billion in 2024, according to research by the Statistics 

Poland (GUS)80.  

Malta’s system is structured around the Single Permit model administered by Identità. 

The Country Report indicates that posted TCNs may require residence authorisation 

beyond specific posting duration thresholds, reflecting a clear procedural approach but 

also signalling compliance burden for service providers. 

Germany’s migration law provides several routes, including skilled immigration and 

other national mechanisms such as the Western Balkans Regulation. However, the 

German Country Report highlights that these routes do not necessarily align with the 

employment realities of the live-in care sector, where the structure of work often 

conflicts with compliance requirements under labour law. 

Serbia is in a transitional regulatory phase. It regulates posting of Serbian workers 

abroad and employment of foreigners in Serbia through national legislation, while 

moving toward a “single permit” approach following reforms effective in 2024. The 

relief brought by the amendments to the Law on the Employment of Foreigners, as well 

as the Law on Foreigners adopted in 2023, and in full application from 1 February, 

2024, the introduction of a single residence and work permit with a single request 

electronically on the welcometoserbia.gov.rs portal shortened the procedure and 

 
80 Cf. e.g. M. Grzegorczyk, Zagraniczni pracownicy nie dostają wiz. „Inne kraje nie sabotują 

swoich firm”, XYZ, 26.01.2026, https://xyz.pl/zagraniczni-pracownicy-nie-dostaja-wiz-inne-kraje-

nie-sabotuja-swoich-firm/; Z. Bartuś, Polska stała się potęgą w eksporcie usług. Teraz sami 

niszczymy dorobek ćwierćwiecza. Winne biurokratyczne bariery w delegowaniu pracowników, 
Forsal.pl, 19.12.2025, https://forsal.pl/biznes/artykuly/10606050,polska-stala-sie-potega-w-

eksporcie-uslug-teraz-sami-niszczymy-dorobe.html  

 

https://xyz.pl/zagraniczni-pracownicy-nie-dostaja-wiz-inne-kraje-nie-sabotuja-swoich-firm/
https://xyz.pl/zagraniczni-pracownicy-nie-dostaja-wiz-inne-kraje-nie-sabotuja-swoich-firm/
https://forsal.pl/biznes/artykuly/10606050,polska-stala-sie-potega-w-eksporcie-uslug-teraz-sami-niszczymy-dorobe.html
https://forsal.pl/biznes/artykuly/10606050,polska-stala-sie-potega-w-eksporcie-uslug-teraz-sami-niszczymy-dorobe.html
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facilitated access to the Serbian labor market for foreign nationals. Although there is 

still a labor market test, the time from inquiry to obtaining a permit has been 

significantly shortened. Amendments to the Law on Foreigners also provide for the 

possibility of temporary residence for up to three years. However, analyzes show that 

Serbia is not a destination with economic performance that strongly attracts foreign 

workers. The exception is those who come to work for well-known employers 

(representative offices of foreign companies, or movement through a business company 

during the realization of foreign investments), but their stay also ends with the 

completion of projects81. Serbia’s framework thus illustrates partial harmonisation with 

EU concepts, but with remaining gaps compared to EU posting standards. 

 

III.3. Country-specific analysis and comparative findings 

III.3.1 Germany: live-in care, working time incompatibility and cross-border 

ambiguity 

Germany’s legal framework is particularly relevant in sectors such as live-in care, 

which is characterised by household-based work, reliance on intermediaries and cross-

border arrangements. The national mapping highlights that live-in care is not regulated 

by a dedicated legal regime and is instead shaped indirectly by general labour law, 

social security coordination rules, and migration legislation. 

A key issue arises from the interaction between the Minimum Wage Act (MiLoG) and 

working time regulations under the Working Time Act (ArbZG). German case law 

confirms that presence time can constitute working time, which has significant 

consequences for compliance. Because all presence counts as working time (BAG 5 

 
81 Cf. the Serbian Country Report, p. 6-7.  
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AZR 505/20), a single-person 24-hour employment model seems to be legally 

impossible under ArbZG and MiLoG limits. Rotational shifts of multiple caregivers in 

live-in care require multiple housing arrangements (described above) and produces a 

multitude of the costs (also set forth in detail above). A possible leeway was thought to 

be § 18(1) No. 3 ArbZG. It exempts household members who live and care for 

household members on their own responsibility, However, this requires a genuine 

shared household (Wirtschaftsgemeinschaft). This exemption however does not cover 

organised live-in (BAG SOS-Kinderdorf ruling 5 AZR 108/21) 82 . This creates 

structural pressure toward non-standard arrangements such as self-employment, quasi-

self-employment or other informal practices. Such models shift risk and time-

management burdens onto workers and frequently result in reduced access to labour 

rights, including paid leave and sick pay. 

Germany’s migration law requires residence titles permitting employment. Several 

routes exist, including skilled immigration, self-employment, experience-based access, 

temporary protection and the Western Balkans Regulation. Yet the national mapping 

concludes that these routes do not fit the practical reality of live-in care, because lawful 

employment models in that sector are hard to implement under working time 

constraints. 

In addition, Germany faces legal tension regarding the posting of TCNs. While EU law 

permits posting under the freedom to provide services, administrative practice has 

reportedly continued to require additional authorisation, despite CJEU case law 

indicating incompatibility in Commission v Germany (C-244/04)83. This contributes to 

 
82 Cf. the German Country Report, p. 4.  
83  Interestingly, interviewees described expulsions and Schengen entry bans issued to TCN 

caregivers posted via neighbouring Member States when found without additional German permit. 

In discussions with authorities, the consistent reply received by interviewees was that the foreign 
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uncertainty for providers and workers, and reinforces the need for coherent 

implementation aligned with EU law. 

From a comparative perspective, Germany demonstrates a double mismatch: labour 

standards are difficult to operationalise in household-based 24-hour care models, and 

migration pathways do not correspond to the occupational reality of the sector. 

 

III.3.2 Netherlands: restrictive admission and posting-based labour supply 

The Netherlands operates a restrictive labour migration model governed by the Aliens 

Act 2000 and the Aliens Employment Act (WAV), supplemented by the Single Permit 

(GVVA) framework implemented following the Single Permit Directive 2011/98/EU84. 

The national mapping describes a protective approach based on labour market testing, 

limiting admission where suitable labour supply is presumed to exist within the Dutch 

or EU labour market. 

In practice, this restrictiveness shapes employer behaviour and labour supply patterns. 

The national mapping indicates that the Netherlands receives a high number of posted 

workers, including TCNs, and that posting can function as an alternative mobility 

route85. 

 
(e.g. Polish) work authorisation has no effect in Germany without the additional German visa. The 

persistent requirement of a duplicative visa constitutes a systemic non alignment with CJEU ruling. 

If the host State needs to verify identity, posting duration, or social security coverage, EU law 

permits proportionate documentation or notification requirements. It does not permit a second work 

authorisation. Shifting from a permit to a notification model, at best digital, for posted TCNs would 

simplify compliance and reduce incentives for informal employment due to non-EU conformant 

German practices – cf. the German Country Report, p. 8.  
84 Cf. the Dutch Country Report, p. 5-6. 
85 According to the national reporting portal (Meldpunt Posted Workers), a total of 102,410 posted 

workers were employed in the Netherlands in 2024. Of these, 27,300 were nationals from outside 

the EU/EFTA, while 75,110 held an EU/EFTA nationality.  These figures does not include the 
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Posting is implemented through the WagwEU, including notification obligations and 

client verification requirements. The national mapping highlights enforcement through 

fines, including significant penalties for posting undertakings and smaller fines for 

clients who fail to verify notification compliance86. Despite these measures, compliance 

problems persist in practice, including underpayment, wage dumping and complex 

subcontracting structures. One could conclude that restrictive national measures, 

coupled with the complexity of the relevant regulations, contribute to those problems.  

Nevertheless, the number of TCNs delegated to the Netherlands continues to grow. 

Over the past 25 years, one in five immigrants to the Netherlands has arrived as a labour 

migrant.87 At present, there are roughly 800,000 labour migrants in the Netherlands; 

this is expected to rise to 1.2 million by 2030.88 In 2023, the group of newly arriving 

labour migrants comprised nearly 70,000 individuals, of whom about 65 percent came 

from another EU country and roughly 35 percent were third-country nationals. While 

EU labour migration declined in 2023, the decrease was less pronounced than that 

observed among non-EU knowledge migrants.89  

The increase in the number of migrants and posted workers who are third-country 

nationals has sparked a series of political actions, including a Position paper from the 

The Netherlands, Belgium, Denmark, Germany, Italy, Latvia and Luxembourg 

 
transportation sector which is excluded from the obligation to report at the national level, but report 

to the EU instead – cf. the Dutch Country Report, p. 4. 
86 Ibidem, p. 8.  
87  Cf. Central Bureau for Statistics (CBS), Minder immigratie in 2024, vooral minder 

kennismigranten, 27-6-2025, available via: https://www.cbs.nl/nl-nl/nieuws/2025/26/minder-

immigratie-in-2024-vooral-minder-kennismigranten  
88 SEO research, Labourmigration in 2030. Possible developments in four scenario’s (June 2022, 

commissioned by the ABU), p. 28, available via: 

https://www.abu.nl/app/uploads/2022/08/Rapport_Arbeidsmigratie_2030.pdf  
89 Ibidem. See also the Dutch Country Report, p. 2-3. 

https://www.cbs.nl/nl-nl/nieuws/2025/26/minder-immigratie-in-2024-vooral-minder-kennismigranten
https://www.cbs.nl/nl-nl/nieuws/2025/26/minder-immigratie-in-2024-vooral-minder-kennismigranten
https://www.abu.nl/app/uploads/2022/08/Rapport_Arbeidsmigratie_2030.pdf
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dated 14 February 202590 or the Letter to Parliament on exploring how to tackle the 

unlawful posting of third-country national workers of 1 July 202591. 

From a comparative perspective, the Netherlands illustrates a structural tension: strict 

labour migration admission rules coexist with large-scale reliance on posting-based 

labour supply, creating risks of unequal protection and regulatory circumvention. 

 

III.3.3 Spain: multiple residence categories, instability for TCNs 

Migration and the legal status of third-country nationals in Spain are primarily regulated 

by Organic Law 4/2000 on the rights and freedoms of foreigners and their social 

integration, together with its implementing regulations. The most recent framework is 

set out in Royal Decree 1155/2024, which updates residence and work permits, study-

related stays, and labor mobility pathways, building on earlier reforms introduced by 

Royal Decree 629/202292. 

Spanish law establishes multiple residence categories, only some of which grant 

authorization to work. Initial residence and work permits are usually valid for one year, 

creating instability and dependence on renewal. Access to employment is strongly 

conditioned by the national employment situation, except for occupations listed in the 

 
90 Cf. EU policy priorities for the Commission period 2024-2029. Foster genuine and fair posting 
of third country nationals (TCNs). The Signatories invited the European Commission to present an 

initiative for a clear legal framework on the posting of TCNs that would clarify under which 

conditions TCNs can be posted, and that includes guarantees for safeguarding of their rights together 

with strengthening their position to invoke their rights, and provides for effective control and 

enforcement measures. 
91 Letter to Parliament on exploring how to tackle the unlawful posting of third-country national 

workers, cf. 

https://www.rijksoverheid.nl/documenten/kamerstukken/2025/07/01/kamerbrief-verkenning-

aanpak-onrechtmatige-detachering-derdelanderwerknemers  
92 For more information, cf. the Spanish Country Report, p. 7.  

https://www.rijksoverheid.nl/documenten/kamerstukken/2025/07/01/kamerbrief-verkenning-aanpak-onrechtmatige-detachering-derdelanderwerknemers
https://www.rijksoverheid.nl/documenten/kamerstukken/2025/07/01/kamerbrief-verkenning-aanpak-onrechtmatige-detachering-derdelanderwerknemers
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Catalogue of Hard-to-Fill Occupations, a tool criticized for its rigidity and limited 

alignment with real labor market needs. 

Spain also applies specific regimes for highly qualified workers, researchers, 

entrepreneurs and intra-company transferees under Law 14/2013, managed by a 

centralized unit for large companies. EU instruments such as the EU Blue Card, the 

Seasonal Workers Directive, and the Intra-Corporate Transfer Directive are transposed 

into national law, though intra-EU mobility of TCNs remains limited in practice. 

A key policy feature is the use of “roots” procedures (social, labor, training) allowing 

regularization of migrants in an irregular situation after a minimum period of residence 

and proof of integration. Despite recent simplifications, administrative procedures 

remain complex, lengthy and fragmented, with significant disparities between 

provincial immigration offices. Irregularity continues to expose TCNs and employers 

to sanctions and undermines effective labor integration. 

Another important challenge arises from the decentralised nature of administrative 

implementation. Notifications are submitted through the procedures established by each 

of the 17 Autonomous Communities. The national mapping indicates that a central 

electronic register has been envisioned but has not become fully operational. 

Spain’s case illustrates how strong formal transposition does not necessarily translate 

into administrative simplicity. It also suggests that decentralisation can affect the 

consistency of enforcement practice, although the national mapping indicates that 

posting is not highly litigated. 

Comparatively, Spain represents a model of strong legislative alignment with EU 

standards combined with decentralised implementation that may create compliance 

barriers for undertakings operating across regions. 
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III.3.4 Italy: quota governance and the domestic work sector 

Italy’s framework illustrates a governance paradox: domestic and care work is regulated 

through a structured system of collective bargaining and bilateral institutions, while 

migration governance remains largely quota-driven. 

Immigration admission is governed through the decreto flussi mechanism, rooted in 

Legislative Decree No. 286/1998 and annual implementing decrees. Quotas are set 

annually and include specific allocations for care and domestic work. The national 

mapping indicates that quotas (e.g., around 9,500 positions in 2024 for domestic/care 

work) are insufficient relative to demand, contributing to a persistent gap between 

formal legal admission channels and labour market needs. Such gaps risk supporting 

informal employment practices, especially in household-based sectors where 

monitoring is difficult. 

At the same time, labour regulation in domestic work is comparatively well developed. 

Complementing immigration law, the National Collective Bargaining Agreement for 

Domestic Work [CCNL Lavoro Domestico (renewed in 2020)] sets contractual 

standards and interacts with bilateral institutions such as EBINCOLF (Ente Bilaterale 

Nazionale Collaboratori Familiari) and CASSACOLF. These institutions provide welfare 

and support mechanisms and contribute to structuring the sector93. This indicates that 

labour standards exist and are formalised, yet the persistence of informality suggests 

that legal governance in one domain (labour standards) cannot compensate for 

governance deficits in another (admission and residence pathways). 

 
93 Cf. the Italian Country Report, p. 3-4. In 2024, the Italian INPS registered 817,000 regular 

domestic workers, while our Country Partner DOMINA estimated the real number to exceed 1.9 

million, suggesting a high level of underreporting. INAIL, meanwhile, extends accident insurance 

coverage to domestic workers, regardless of nationality or residence status, a provision that has been 

strengthened following recent legislative updates. 
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Italy thus demonstrates that robust labour standards and collective bargaining 

arrangements may be insufficient to ensure compliance where entry pathways remain 

restricted and demand is high. 

 

III.3.5 Poland: extensive migration access and reform of employer obligations 

Poland differs from most Member States in the scale of labour migration access. The 

national mapping describes multiple routes including work permits, simplified 

declarations of entrusting work, seasonal permits94 and special provisions related to 

temporary protection for Ukrainians. Poland does not operate general quota limits for 

work permits, which has enabled large inflows of migrant labour. 

A key development is the adoption of the Act of 20 March 2025 on the conditions of 

admissibility of entrusting work to foreigners, creating a dedicated legal framework and 

strengthening employer obligations and sanctions. This indicates an evolving policy 

landscape seeking to balance labour market needs with regulatory safeguards and 

enforcement mechanisms. 

Posting to Poland is subject to notification requirements, particularly for postings 

beyond 12 months. The State Labour Inspection has significant powers, including 

document verification, interviews and assessment of whether the sending undertaking 

conducts substantial activity in the sending state.³ Poland’s system also permits post-

posting checks within a defined period after termination, indicating robust enforcement 

tools. 

 
94 Cf. the Polish Country Report, p. 2 et seq. Cf also: S. Danaj S., Vah Jevšnik M., Kiełbasa M. & 

Szaraniec M. (2023). There and Gone Again? Migration to and Posting of Third-country Nationals 

from Slovenia and Poland, op. cit. 



 
 

 

 
Funded by the European Union. Views and opinions expressed are however those of the author(s) only, and 
do not necessarily reflect those of the European Union or European Commission. Neither the European Union 
nor the granting authority can be held responsible for them. 

44 

Comparatively, Poland represents a facilitative admission model combined with 

strengthening enforcement and administrative reform through digitalisation and 

dedicated legislation. 

 

III.3.6. Malta: single permit framework, posting thresholds and fragmented 

oversight 

Malta’s legal mapping indicates that TCN labour mobility is governed through national 

immigration legislation and labour law frameworks combined with posting and social 

security rules. Key instruments include the Posting of Workers in Malta Regulations 

(S.L. 452.82), Employment Agencies Regulations (L.N. 270/2023), Immigration Act 

(Cap. 217), and Employment and Industrial Relations Act (Cap. 452). 

Malta’s governance model is shaped by the Single Permit framework administered by 

Identità, which serves as the key gateway for employment-based residence. The 

national mapping notes that posted TCNs who remain in Malta for more than 90 days 

must obtain residence authorisation, usually through the Single Permit procedure.⁴ This 

represents a clear threshold-based approach, but it also creates compliance steps for 

service providers. 

Enforcement and oversight involve multiple bodies, including Identità, Jobsplus and 

DIER. The distribution of responsibilities reflects fragmented oversight, which can 

pose challenges for monitoring recruitment chains, subcontracting or temporary agency 

work models. 

Comparatively, Malta’s system is procedurally clear and centralised regarding permits, 

but enforcement capacity may be constrained by fragmentation and administrative 

burden. 
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III.3.7. Serbia: transitional harmonisation and dual governance of posting and 

foreign employment 

Serbia’s framework covers both posting of Serbian workers abroad and employment of 

foreigners within Serbia. The national mapping identifies inter alia the Law on 

conditions for posting employees for temporary work abroad and their protection (LCPW)95 as 

well as Law on the Employment of Foreigners96, and the Agreement between Serbia 

and Germany 97 . Amendments introduced a single permit approach effective from 

February 2024. 

Serbia’s posting rules include eligibility conditions and caps, such as requirements on 

prior employment duration and limitations on the proportion of posted workers within 

a company. The framework also includes the above-mentioned quota-based agreement 

with Germany. 

Interestingly, posting via temporary work agencies is currently not possible in Serbia. 

However, this is envisaged in the Law on Temporary Agency Employment adopted in 

2019. The articles regarding posting (Art. 10 and 12) shall apply from “the day of 

acquiring full membership of the Republic of Serbia in the European Union” (as 

provided by Art. 37)98.  

 
95  Cf. 

https://www.paragraf.rs/propisi/zakon_o_uslovima_za_upucivanje_zaposlenih_na_privremeni_rad

_u_inostranstvo_i_njihovoj_zastiti.html 
96  Cf. Official Gazette of RS, No. 128/2014, 113/2017, 50/2018, 31/2019 and 62/2023, 

https://www.paragraf.rs/propisi/zakon_o_zaposljavanju_stranaca.html . 
97 An agreement concluded in 1989 between SFR Yugoslavia and FR Germany) mainly refers to 

construction workers. There is a quota of workers from Serbia in detachments, which in the last 

detachment year amounted to 2,640 workers, of which 1,083 are in the construction sector. A 

company based in Serbia, registered to perform the activity for which the referral was assigned, can 

apply for the posting quota.  
98 Cf.  

https://www.paragraf.rs/propisi/zakon_o_zaposljavanju_stranaca.html
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The national mapping further identifies partial harmonisation with EU directives, 

including gaps such as terminology differences and absence of long-term posting rules 

comparable to Directive 2018/957. Enforcement relies significantly on the Labour 

Inspectorate, with inspections identifying foreign nationals working without permits 

and without employment contracts. 

Comparatively, Serbian example highlights the challenges of approximation to EU 

standards in a context where implementation capacity and labour market informality 

remain significant. 

 

III.4. Conclusions and policy reflections 

This comparative analysis demonstrates that the selected countries adopt different legal 

models, but face shared governance challenges linked to administrative complexity, 

fragmented competences and enforcement constraints. The comparison underscores the 

need for reforms that strengthen coordination, align admission pathways with labour 

market needs, and ensure that posting regimes are both workable for employers and 

protective for workers. 

The findings indicate potential areas for policy dialogue and reform, including: 

- improving digital and centralised administrative systems, especially for posting 

notifications; 

- clarifying and harmonising treatment of posted TCNs consistent with EU law; 

- strengthening monitoring of subcontracting chains and agency-based recruitment 

models, but without resorting to banning either of the forms; 
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- enhancing worker information and access to complaint mechanisms; 

- addressing the structural incompatibility of labour standards with household-based 

live-in care models through sector-specific governance responses. 

 

IV. Social dialogue and TCNs: Participation, Representation 

and Gaps 

Introduction 

The comparative analysis contained in this Chapter examines the role, scope and 

limitations of social dialogue in relation to third-country nationals across the Partner 

Countries. The text focuses on the legal and institutional frameworks governing social 

dialogue, the degree of representation afforded to (TCN) workers, and the capacity of 

social partners to address migration-related labour challenges through collective 

mechanisms. By comparing national models of social dialogue, levels of collective 

bargaining, and forms of worker participation, the analysis identifies structural gaps, 

good practices and common constraints affecting the effective inclusion of TCNs. The 

findings contribute to a broader assessment of how social dialogue functions as an 

instrument for implementing EU principles of decent work, equal treatment and social 

cohesion in increasingly diversified labour markets. 

 

IV.1.1. Germany 

Social dialogue in Germany concerning live‑in care and the employment of 

third‑country nationals (TCNs) is marked by structural fragmentation and weak sectoral 

coordination. As reported in basically every sector analysis (and it is even stronger in 

case of TCN workers), live in caregivers are hard to reach by unions or any other 
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support structures. Thus, e.g. any sectoral collective bargaining coverage was so far 

bound to fail. EU level syntheses noted the limited role of social partners in live-in  

care99. Regulatory competences relevant to live‑in care are divided between federal 

ministries responsible for labour (BMAS), interior affairs (BMI), health (BMG), as well 

as Länder authorities, without an “umbrella” coordinating body. This institutional 

dispersion significantly constrains the ability of social partners to engage in coherent 

dialogue that integrates labour law, migration policy, funding mechanisms, and quality 

standards. Trade unions primarily defend universal labour standards and have been 

reluctant to negotiate sector‑specific solutions for live‑in care, while employers have 

emphasised affordability and continuity of care for households. In the absence of a 

structured forum, these positions remain largely irreconcilable. Family employers, 

acting as de facto micro‑employers, have no collective representation, further 

weakening dialogue capacity. As a result, collective bargaining coverage in live‑in care 

has not materialised, and TCNs remain largely invisible within formal social‑dialogue 

structures. 

 

IV.1.2. The Netherlands 

The Netherlands has one of the most institutionalised systems of social dialogue in 

Europe, rooted in the consensus‑oriented “Dutch Polder Model” 100 . Normatively 

 
99 Cf. the German Country Report, p. 10-11.  
100 It is a consensus-driven system of negotiation and cooperation among employers, employees, 

and the government. The first polder model originated from the need to build dikes, which required 

farmers, citizens, and the aristocracy to work together to reclaim land from the water. The term was 

later applied to the modern political consultation model, which has its roots in 1982 with the 

Wassenaar Agreement between employers, trade unions, and the government to moderate wages in 

exchange for maintaining employment – cf. J. Woldendorp, The Polder Model: From Disease to 

Miracle? Dutch Neo-corporatism 1965 – 2000, De Grafische Partner, 2005; cf. also the Dutch 

Country Report, p. 10.  
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speaking, Art. 8 and Art. 19 Dutch Constitution (Grondwet) lay the constitutional 

ground for social dialogue.  The Dutch Constitution does not explicitly refer to social 

dialogue, yet its Art. 8 guarantees the freedom of association and collective bargaining, 

forming the constitutional basis for employer and employee organisations. Art. 19 in 

turn obliges the government to regulate conditions for employment and social security 

(ad 2), including on employee participation (medezeggenschap)101. 

What is more, the Collective Labour Agreements Act (Wet of de Collectieve 

arbeidsovereenkomst 1927) legally embeds sectoral social dialogue, by giving legal 

status to collective labour agreements (CAOs) concluded between employers (or 

employers’ associations) and trade unions. It furthermore provides the Minister of 

Social Affairs and Employment (SZW) the opportunity to declare CAOs generally 

binding for a whole sector (Algemeen Verbindend Verklaring AVV)102. Moreover, 

sectoral collective labour agreements (CAOs), bipartite and tripartite institutions such 

as the Social and Economic Council (SER) and the Labour Foundation (STAR), and a 

strong legal framework for employee participation through works councils provide a 

comprehensive architecture for dialogue.  

Despite these strengths, inclusiveness remains a persistent challenge. The challenge that 

is felt both by the trade unions and employers’ organisations is the decline in 

membership, weakening their collective representation and posing questions about the 

legitimacy and inclusiveness of social dialogue structures. Moreover, representation in 

small and medium‑sized enterprises is uneven, and non‑standard workers are often 

weakly represented103. Labour migrants and TCNs face additional barriers linked to 

 
101 Ibidem, p. 10.  
102 Ibidem, p. 10. 
103 Ibidem, p. 12-13. 
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language, limited awareness of participation rights, temporary employment 

relationships, and dependency on tied work permits. 

Consequently, while the Dutch system demonstrates high institutional capacity, the 

effective participation of TCNs in social dialogue remains limited and indirect.  

 

IV.1.3. Spain 

Social dialogue in Spain is constitutionally recognised and embedded in the legal and 

political system through national and regional dialogue bodies. Trade unions and 

employer organisations play a central role in shaping labour legislation and 

socio‑economic policy. As in the Netherlands, social dialogue in Spain has a sound 

Constitutional basis in the 1978 Constitution104.  

In principle, TCNs are not excluded from labour relations or union membership. In 

practice, however, social dialogue lacks a migration‑specific focus, and TCNs have no 

institutional representation within dialogue structures. High levels of irregular 

employment further weaken participation, as workers without residence permits are 

unable to engage meaningfully in collective mechanisms105. Migrant associations and 

NGOs, although active, are excluded from formal dialogue tables. Thus, the case of 

 
104 Under its Art. 7 - the creation and the exercise of activity of Workers' unions and employers' 

associations are free within the respect for the Constitution and the law. In turn, Art. 28 recognizes 

the right to collective bargaining and the adoption of collective conflict measures - cf. the Spanish 

Country Report, p. 14.  
105 Indeed, while for TCNs who are in irregular situations in Spain the law recognizes certain basic 

labor rights (Art. 11 LOEX [Organic Law 4/2000, of January 11, on the rights and freedoms of 

foreigners in Spain and their social integration (Ley Orgánica sobre derechos y libertades de los 
extranjeros en España y su integración social)]), in practice they cannot formally join the Social 

Security system and have very limited capacity to organize or negotiate, meaning that their rights 

are not specifically covered by collective agreements. 
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Spain illustrates a strong legal and institutional framework combined with limited 

practical inclusion of migrant workers in social dialogue. 

 

IV.1.4. Italy 

Italy represents a comparatively advanced model of social dialogue in domestic and 

care work. The National Collective Bargaining Agreement for Domestic Work (CCNL 

Lavoro Domestico), renewed in 2020 by DOMINA (Italian Partner within the Mobile Project) 

and the major trade unions (FILCAMS-CGIL, FISASCAT-CISL, UILTuCS, and Federcolf)106, 

remains the core instrument defining contractual rights and obligations, establishes a unified 

contractual framework covering wages, working time, and welfare contributions. The 

strength of the Italian model lies in its bilateralism - institutions such as EBINCOLF and 

CASSACOLF play a key role in training, welfare provision, and dispute resolution, 

demonstrating that structured social dialogue is possible even in atomised labour 

markets. Nevertheless, the direct participation of migrant workers remains limited due 

to linguistic and administrative barriers; migrant associations would rather operate 

informally or through religious networks. Interviews with civil-society actors revealed 

that migrant workers tend to seek assistance from community organisations rather than 

formal unions107. Consultations on migration quotas are conducted at national level but 

are often perceived as symbolic108.  

It is important to emphasise that the employer representation has evolved significantly 

thanks to DOMINA’s digitalisation initiatives. In 2024 DOMINA introduced an online 

 
106 Cf. the Italian Country Report, p. 2.  
107 As per one stakeholder: “They do not distrust unions; they simply cannot reach them.” – Ibidem, 

p. 8.  
108 As one stakeholder explained, “We are invited to the table, but the quotas are already decided.” 

– Ibidem, p. 7.  
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platform allowing families to manage contracts, contributions, and CASSACOLF 

payments electronically. This digital shift not only increased transparency but also 

facilitated data collection on employment patterns. Several stakeholders suggested that 

such digital infrastructures could be extended to recruitment from abroad, creating a 

transparent matching platform similar to the Canadian model mentioned by 

intermediation experts. DOMINA’s 2025 policy note emphasises the importance of 

linking digital tools with social dialogue, arguing that “technology can foster 

compliance only if accompanied by participation109. 

Thus, despite the shortcomings mentioned above, Italy offers one of the most developed 

sector‑specific social‑dialogue frameworks relevant to TCNs. 

 

IV.1.5.Poland 

Just like in the case of the other legal orders, mentioned above, social dialogue in Poland 

is constitutionally grounded (e.g. Art. 20 of the 1997 Constitution) and institutionally 

centred on the Social Dialogue Council (Rada Dialogu Społecznego) which brings 

together representative trade unions, employer organisations 110 , and government 

representatives. While social partners are formally consulted on legislation and 

strategic documents, collective bargaining is largely decentralised to company level, 

and sectoral agreements are rare. Moreover, there is no binding mechanism to set 

salaries country-wide (including private sector) and similarly, there is no collective 

agreements that would be sector-specific111. 

 
109 Ibidem, p. 8. 
110 Within the Council, there are 3 representative trade union organisations – OPZZ, Solidarność 

and Forum as well as 7 representative employer organisations – see the Polish Country Report, p. 

15. 
111 Ibidem, p. 15.  
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 Low trade‑union density112 and the perceived presence of anti‑union sentiments in 

certain sectors weaken the effectiveness of dialogue. Like in other EU countries, 

migrant membership is lower than that of domestic workers. Migrant workers, 

including TCNs, face additional barriers linked to temporary employment, lack of 

information, and limited outreach by social partners 113 . Trade unions increasingly 

pursue mainstreaming strategies aimed at reducing labour‑market segmentation114 , 

which indirectly benefits migrants, but direct representation of TCNs within 

social‑dialogue structures remains limited. 

 

IV.1.6. Malta 

 Social dialogue in Malta is embedded in a stable, robust, multi-level structure for social 

dialogue, which organisational collective bargaining, national tripartite bodies such as 

the MCESD, and participation in EU and ILO-level confederations 115  - primarily 

through the Malta Council for Economic and Social Development (MCESD) and the 

Department for Industrial and Employment Relations (DIER).  

Collective bargaining is well established at sectoral and company levels, particularly in 

hospitality, construction and healthcare, and collective agreements generally apply 

irrespective of nationality. Nevertheless, the inclusion of third-country nationals 

remains uneven, especially for workers engaged through subcontracting, posting or 

temporary agency work. Structural barriers such as language obstacles, limited access 

to information, fear of retaliation and fragmented employment relationships constrain 

 
112 Recent estimates put the union membership even at 6% - such levels have persisted for the last 

20 years.  
113 Ibidem, p. 16. 
114 Ibidem, p. 16. 
115 Cf. the Maltese Country Report, p. 15.  
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effective participation. While unions and NGOs have developed project-based 

initiatives to provide legal assistance and rights awareness, these efforts lack long-term 

institutional support. Employers acknowledge Malta’s reliance on migrant labour but 

emphasise the need for predictable migration policies and stronger enforcement to 

address non-compliance. 

 

IV.1.7. Serbia 

In Serbia, social dialogue is formally regulated by the Labour Law and takes place at 

national, local and company levels through bipartite and tripartite mechanisms, notably 

the Social Economic Council (SEC)116. However, the absence of a comprehensive legal 

framework for employee participation at company level and weak enforcement 

significantly limit its effectiveness. Social partners report persistent power imbalances, 

the absence of the necessary level of goodwill, trust and understanding among the social 

partners themselves 117 , fragmented trade unions and limited representativeness of 

employer organisations, resulting in delayed or disregarded SEC outcomes. Collective 

bargaining coverage remains low outside the public sector, with no general collective 

agreement in force. The position of TCN workers is marginal within social dialogue, as 

their issues are addressed mainly through the lens of labour costs rather than rights 

protection. Barriers include legal restrictions on union membership, language and 

cultural isolation, and widespread use of subcontracting chains. Although EU- and ILO-

supported projects aim to strengthen institutional capacity and promote decent work 

 
116 It is an independent body body made up of representatives of the Government of the Republic of 

Serbia, representatives of two representative trade unions (Confederation of Autonomous Trade 

Unions of Serbia (CATUS) and TUC NEZAVISNOST) and the Serbian Association of Employers 

(SAE). The Council’s decisions are adopted by consensus – see the Serbian Country Report, p. 14.  
117 Ibidem, p. 14.  
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standards, the integration of TCN workers into social dialogue remains limited and 

largely dependent on ad hoc initiatives. 

In the report on Serbia for 2022, the European Commission assessed that the social 

dialogue is still weak, the labor law is only partially harmonized with the EU acquis 

and that the preparation of the new regulations and the implementation of the Action 

Plan for Chapter 19 – Social Policy and Employment  has yet to be started.   

 

IV.2. COMPARATIVE OBSERVATIONS 

Across Partner Countries, the effectiveness of social dialogue in addressing the 

situation of TCNs depends less on formal legal recognition than on institutional 

coherence, representativeness, and outreach capacity. Italy and the Netherlands 

demonstrate strong institutional frameworks but struggle with inclusiveness. Spain and 

Germany illustrate how constitutional or legal recognition of social dialogue does not 

automatically translate into migrant participation. Poland highlights how 

decentralisation and weak union density constrain dialogue outcomes. A common 

feature across all countries is the absence of migrant‑specific representation within 

established social‑dialogue institutions, resulting in TCN‑related issues being 

addressed only indirectly, if at all. 

 

IV.3. COMPARATIVE LEGAL CONCLUSIONS 

From a comparative legal perspective, the analysis demonstrates that the existence of 

formal social‑dialogue structures does not, in itself, ensure effective participation of 

TCNs. Across the Partner Countries, constitutional or statutory recognition of social 

dialogue (Spain, Poland) and highly institutionalised dialogue systems (the 
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Netherlands, Italy, Serbia, Malta) coexist with significant representation gaps for 

migrant workers. This indicates a structural disconnect between general labour‑law 

frameworks and migration‑specific governance. 

A first recurring legal issue concerns institutional fragmentation. In Germany, Spain 

and Malta, responsibilities for labour regulation, migration control and social protection 

are dispersed across different administrative levels and authorities, with no binding 

coordination mechanism anchored in social‑dialogue law. This fragmentation weakens 

the capacity of social partners to negotiate integrated solutions that address employment 

conditions and migration status simultaneously. By contrast, Italy’s sector‑specific 

collective bargaining in domestic work shows that legally recognised bilateral and 

tripartite bodies can partially overcome fragmentation when the sector itself is clearly 

defined. 

Second, the level at which collective bargaining is legally anchored has direct 

implications for TCN inclusion. The Netherlands and Italy demonstrate the advantages 

of sectoral collective agreements that can be extended erga omnes, ensuring minimum 

standards regardless of nationality. Poland’s predominantly company‑level bargaining 

and Germany’s absence of sectoral coverage in live‑in care sector limit the ability of 

social dialogue to reach migrant workers employed through posting entrepreneurs, 

subcontracting chains or private households. Legally, this suggests that decentralised 

bargaining models are structurally less capable of protecting mobile and migrant labour. 

Third, all analysed systems reveal a gap between freedom of association in law and 

effective access in practice. Although TCNs are formally entitled to join trade unions 

in all five countries, migration‑related dependency (tied work permits, irregular status) 

may restricts their ability to exercise these rights. None of the national legal frameworks 

provides explicit guarantees or adaptive mechanisms to safeguard migrant participation 

in social dialogue, resulting in indirect or symbolic inclusion at best. 
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Finally, the comparative analysis highlights the absence of migrant‑specific 

interlocutors within institutionalised social‑dialogue bodies. With limited exceptions at 

project or local level, migrant associations and NGOs are not legally recognised as 

social partners. Consequently, TCN‑related issues are filtered through mainstream 

labour‑law agendas and often subordinated to broader economic considerations. From 

an EU‑law perspective, this raises questions regarding the effectiveness of social 

dialogue as an instrument to implement the principles of equal treatment and decent 

work for all workers, as enshrined in Articles 151 and 153 TFEU. 

Overall, the findings point to the need for a recalibration of social‑dialogue law and 

practice. Strengthening sectoral bargaining, introducing coordination obligations 

between migration and labour authorities, and formally integrating migrant‑specific 

representation into dialogue structures emerge as key legal pathways to enhance the 

effectiveness of social dialogue for TCNs across the Partner Countries. 

 

V. Recommendations and solutions 

 

Introduction 

This Report is aimed at analysing the legal, institutional, and practical challenges 

related to the posting and employment of third-country national workers across selected 

Partner Countries. Drawing on national reports prepared within the project framework, 

this comparative section examines the key recommendations and conclusions identified 

at country level, with particular attention to labour mobility, posting regimes, social 

dialogue, enforcement of labour standards, and the interaction between migration and 

employment law. 
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The analysis identifies both shared patterns and country-specific divergences, reflecting 

differences in legal traditions, labour-market structures, administrative capacity, and 

policy priorities. By highlighting common challenges and promising regulatory 

approaches, this section seeks to support evidence-based policymaking, mutual 

learning, and enhanced cooperation among Partner Countries, in line with EU principles 

of fair mobility, equal treatment, and effective social dialogue. 

 

V.1. Comparative analysis of recommendations and conclusions 

Across all Partner Countries, the national reports converge on the finding that third-

country nationals may be viewed as more vulnerable than EU citizens within systems 

of labour mobility, particularly where posting of workers intersects with migration 

control regimes.  

Documentation and remuneration emerge as recurrent problem areas. Polish inspection 

data illustrate a degree of incidence of non-compliant postings, including misuse of 

business travel classifications, and wage structures that rely on allowances rather than 

host-country remuneration rules. Comparable concerns are raised to a certain degree in 

Spain and Serbia, where informality dominates sectors with high TCN participation. 

Germany and Italy emphasise that formal compliance is undermined by administrative 

barriers and cost structures that incentivise informal or semi-formal solutions, 

particularly in household care. 

Legal and administrative barriers are identified as a major obstacle to fair mobility. 

Germany’s report highlights the restrictive application of the Van der Elst doctrine 

(confirmed in practice, although less heard-of in reality after 2022), effectively blocking 

the lawful posting of TCNs, while Poland points to visa-related constraints affecting 

postings to certain Member States. Spain and Serbia underline the dependency of 
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residence rights on employment status, which weakens workers’ bargaining power and 

discourages complaints. By contrast, the Netherlands focuses on the restrictive 

orientation of its migration system towards high-skilled labour, leaving medium- and 

low-skilled shortages unaddressed. 

Social dialogue represents another area of both convergence and divergence. The 

Netherlands stands out for its highly institutionalised social dialogue framework, yet 

even there TCNs remain underrepresented due to language barriers, temporary 

contracts, and limited awareness of participation rights. Malta and Italy identify 

promising practices involving unions, NGOs, and employers, but stress that such 

initiatives remain fragmented and project-based. Spain and Serbia report weak trade-

union presence in sectors with high migrant concentration, while Poland notes that 

limited knowledge of posting and migration rules undermines effective representation. 

Several reports emphasise the need for improved governance and coordination. Italy 

and Germany propose national coordination mechanisms or task forces to address 

systemic gaps, particularly in domestic and care work. Serbia highlights the absence of 

comprehensive coordination across ministries and social partners, despite operational 

cooperation. Malta calls for enhanced data transparency, including better use of PD A1 

statistics, while Poland and Spain stress the need for clearer guidance and awareness-

raising among workers and employers. 

Despite these challenges, the recommendations reveal a shared orientation towards 

pragmatic and rights-based solutions. Common proposals include simplifying 

administrative procedures, strengthening labour inspection with a focus on systematic 

offenders, improving access to information and complaints mechanisms, and 

embedding TCN participation within social dialogue structures. Several countries 

advocate digital tools, registers, or platforms to improve transparency and compliance, 
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while others underline the importance of training, professionalisation, and recognition 

of skills. 

In conclusion, the comparative analysis demonstrates that while national contexts 

differ, Partner Countries face structurally similar challenges in reconciling labour 

mobility with effective protection of TCN workers. Addressing these issues requires 

greater coherence between migration and labour policies, enhanced administrative 

cooperation at EU level, and sustained investment in enforcement and social dialogue. 

The recommendations collectively point towards a model of fair mobility that balances 

economic needs with social rights, in line with EU legal principles and policy 

objectives. 

 


